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INTRODUCTION

Pursuant to Tex. Gov’t Code §2261.256, the Railroad Commission of Texas (“RRC”) has developed
this Contract Management Guide (“Guide”) for all RRC employees who request the procurement of
goods and services. The Purchasing and Contract Management (“PCM”) Departments are responsible
for the oversight and integrity of the procurement and contracting process from the development of
specifications, the solicitation, and through award to a vendor. PCM coordinate all contracting
activities closely with the RRC’s Office of General Counsel (“OGC”).

PCM staff stays current on all purchasing rules, policies, and regulations and should be your primary
source to provide guidance on procurement and contracting processes. The intent of this Guide is to
assist RRC staff in understanding the contracting processes that must be followed in accordance with
statutory requirements. The Guide will be updated periodically to reflect changes in procurement rules
and policies. All comments, questions, or suggestions should be directed to the Chief Operating
Officer at 512-463-5928 or to randall.collins(@rrc.texas.gov.

Purchases require the input of a requisition into the Centralized Accounting and Payroll/Personnel
System (“CAPPS”) by the requesting department. Once a requisition is approved, the requisition is
converted to a Purchase Order (“PO”). Once a PO has been created it will be sent directly to the
contractor by email (preferred) or facsimile. An email notification will transmit to the requester
advising them once the PO is completed. Any documents or information relating to a purchase must
reference the PO number.

A requisition entered into CAPPS is not an official PO and should not be used or construed as an
official PO. Any employee who makes a financial commitment (verbal or written) to
vendors/contractors is acting outside of established procedures.

Upon the receipt of goods or services, a receipt document must be entered into CAPPS before payment
can be processed. The State of Texas “Prompt Payment Act,” Chap. 2251, Tex. Gov’t Code, states that
a payment must be made 30 days after the goods are received or 30 days after the invoice is received—
whichever occurs last. Therefore, it is vital to accurately enter the date that the goods, services, or
invoice was received.

I. Contract Overview

A contract is a written document referring to promises or agreements for which the law establishes
enforceable duties and remedies between a minimum of two parties. The following are considered
contracts: an original Contract, Amendment, Modification, Extension, Purchase Order (“PO”),
Purchase Order Change Notice (“POCN”), Interagency Agreement (“IAC”), Inter-local Agreement,
Inter-cooperative Contract, and a Memorandum of Understanding (“MOU”).

II. Execution Authority

Only the RRC, its designee, or a trained certified purchaser has the authority to accept an offer, bind
the RRC to a contract, or commit agency funds. A contract may be considered void and unenforceable if
signed by an unauthorized party.

Contracts issued by the RRC must contain a statement indicating that only the authorized
representative of each party can execute the contract. Procurement staff may sign a PO if a requisition
was properly submitted and approved in CAPPS, which in turn authorizes a procurement staffer to
commit the funds. All RRC procurement staff must be trained and certified to the level of the dollar
amount of any PO they sign.


mailto:randall.collins@rrc.texas.gov

III. Purchasing and Contract Management Services

The Purchasing Team is part of the RRC’s Finance Division. The Contract Management Team is part of the
Operations Division. Both teams are available to assist all RRC Divisions with procurement and contracting
needs. Purchasing focuses on goods and services purchased via SPD Term Contracts using Texas SmartBuy,
Managed Term Contracts, TCI, and DIR Cooperative Contracts. Contract Management focuses on awarding
service contracts through the CPA and DIR solicitation/posting processes. Both teams strive to perform due
diligence to obtain the best value for the RRC. The mission of the RRC Procurement leads is to employ highly-
trained professional staff to approve, record, and process the procurement of goods and services for the RRC at
the right time, the right price, and in compliance with laws, regulations, purchasing procedures, and sound
business judgment.

IV. Delegated Procurement Authority and Statutory

Exemptions
The RRC’s procurement authority is found in Tex. Gov’t Code §2155.150:

(a)  The Railroad Commission of Texas is delegated all purchasing functions relating to
purchases under:

(1) Chapter 89, Natural Resources;' or
(2) Sections 81.067 and 81.068, Natural Resources Code.”

(b)  The Railroad Commission of Texas shall acquire goods and services, under Subsection
(a), by any procurement method that provides the best value to the railroad commission.
The railroad commission shall consider the best value standards listed in Texas
Government Code, Section 2155.074.

(¢)  The commission (CPA) shall procure goods and services, under Subsection (a), for the
Railroad Commission of Texas at the request of the railroad commission, and the railroad
commission may use the services of the commission (CPA4) in procuring goods and
services.

The RRC is not required to follow any purchasing procedures prescribed by or under Subchapter E, Chapter
2155, Tex. Gov’t Code (which requires a state agency to use the CPA’s Centralized Master Bidder’s List
(“CMBL”)) when the RRC makes a purchase in connection with the remediation of surface locations or well
plugging. See Tex. Nat. Res. Code §81.057.

The RRC is required to follow the CPA CAT Review Process for any solicitation over $5 million.

! Relating to Abandoned Wells.
2 Relating to the Oil and Gas Regulation and Cleanup Fund and Purposes of Oil and Gas Regulation and Cleanup Fund, respectively.

V. State Procurement Statutes, Rules, and Guidance

The Texas Comptroller of Public Accounts (“CPA”) identifies a list of governing statutes and rules that state
agency purchasing programs must follow:

Texas Government Code, Title 10, Subtitle D, Chapter 2155. Purchasing: General Rules and Procedures.

Texas Administrative Code, Title 34, Part 1, Chapter 20: Texas Procurement and Support Services:
Subchapter A: General Provisions


http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&amp;Value=89
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&amp;Value=81.067
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&amp;Value=81.068
http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&amp;Value=2155.074

Subchapter B: Historically Underutilized Business Program
Subchapter C: Procurement

Subchapter D: Payments

Subchapter E: State Support Services--Mail and Printing
Subchapter F: State Support Services--Travel And Vehicles
Subchapter G: Contract Procedures

Subchapter H: Purchase Methods

CPA State of Texas Procurement and Contract Management Guide
RRC’s Procurement and Contract Management Guide

VI. Ethical Standards

GENERALLY
State officials and employees are responsible for protecting the safety and welfare of the public’s monies. All state
officials and employees should endeavor to pursue a course of conduct that does not raise suspicion among the
public. Therefore, state officials and employees shall avoid acts which are improper or give the appearance of
impropriety. This conduct is particularly important for state procurement and contract management personnel who
are charged with the disposition of state funds.

State procurement personnel must adhere to the highest level of professionalism in fulfilling their official duties.
Both purchasing processes and personnel must remain independent and free from the perception of impropriety.
Any erosion of public trust or any shadow of impropriety is detrimental to the integrity of the purchasing process.
Consequently, the credibility of a purchasing program requires that a state agency establish a clear set of guidelines
and rules. The guidelines are designed to prevent actual and potential contractors from influencing state officers or
employees in fulfilling their official duties. Furthermore, the guidelines help prevent the independent judgment of
state officials and employees from being compromised.

CERTIFIED TEXAS CONTRACT MANAGER TRAINING AND CERTIFICATION

REQUIREMENTS
In accordance with Tex. Gov’t Code §656.05-052, designated Contract Management staff must be certified through
the Certified Texas Contract Manager (“CTCM”) process administered by the CPA. See section titled Professional
Certification and Training for more information on this process.

Additionally, executive staff must complete the 20-minute Governing Bodies Webinar Training. It is an abbreviated
training program which provides an understanding of the ethical and professional responsibilities of public
procurement professionals.

CONFLICTS OF INTEREST AND REQUIRED DISCLOSURES
“It is the policy of the State of Texas that a state officer or state employee may not have a direct or indirect
interest, including financial and other interests, or engage ina business transaction or professional activity,
or incur an obligation of any nature that is in substantial conflict with the proper discharge of the officer
or employee’s duties in the public interest.” Tex. Gov’t Code §572.001.

State law specifically prohibits employees who participate® in the procurement process from having an interest in or
receiving benefits from a contract or solicitation for a purchase of goods or services. To ensure the integrity of the
RRC’s procurement processes, RRC employees who are involved in the development, award and management of
contracts with private contractors must disclose any known or potential conflicts of interests. An employee may not
work on a contract if the employee, or member of the employee’s immediate family, has an actual or potential
financial interest in the contract, including but not limited to prospective employment. RRC’s procurement staff
annually certifies compliance with these provisions on a “Non-Disclosure and Conflict of Interest” form.

State law also requires the completion of a “Disclosure Statement for Purchasing Personnel” (also known as the
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“Nepotism Disclosure” form) for major contracts for the purchase of goods and services over 1 million dollars (the
form is found at https://www.sao.texas.gov/Resources/forms/NepotismDisclosureForm.pdf).

Additionally, each signatory in the workflow approval of a contract, by approving the contract, certifies that they:

e Have no interest in or connection with the contract;

e Have not accepted or received, and will not accept or receive, from a person or entity to whom the
contract has been awarded, directly or indirectly, anything of value or a promise, obligation, or
contract for future reward or compensation; and

e Have disclosed any possible conflicts of interest to the Executive Director or the RRC Governing
Body.

*The term “participate” includes, but is not limited to, decision making, approval, disapproval, recommendation, giving advice, investigation or similar action.

CONTRACTORS
State law prohibits contracts for goods and services with private contractors in which certain RRC officials have
a financial interest. Accordingly, the RRC’s Commissioners, Executive Director, and General Counsel will
disclose any known financial interests to PCM to ensure that the RRC does not contract with those contractors.

Contractors may not offer, give, or agree to give a state employee anything of value. Any gift or benefit must be
declined by a state officer or state employee.

During the procurement process, the RRC requires potential contractors to certify and disclose any known
conflicts of interest, including any proposed personnel who are former RRC employees, related to any current
employees of the RRC, and any known financial interest of or foreseeable financial benefit to any RRC
Commissioner, Executive Director, Deputy Executive Director, General Counsel, or Chief Procurement Officer,
and their family members.

The RRC’s contract terms also address conflicts of interest and require contractors to provide notice to the RRC
of any actual, apparent, or potential conflict of interest regarding the contractor or any entity or individual
performing any portion of the work contemplated by the contract. The RRC retains sole discretion to determine
the existence and remedies for any conflict.

FRAUD, WASTE, AND ABUSE
Employees who are involved in the procurement process or contract management have the duty to report any
potential fraud, waste or abuse to the RRC’s Office of General Counsel or the Chief Operating Officer. Agency
employees can also submit a complaint on the RRC Intranet. Reporting may be anonymous. All valid
complaints will be investigated. See section titled Ethics Laws and Professional Standards for more
information.

A description of fraud, waste, and abuse is below:

FRAUD: Any intentional deception designed to unlawfully deprive the state of something of value or to
secure from the state for an individual a benefit, privilege, allowance, or consideration to which he or
she is not entitled. Such practices include, but are not limited to, the offer, payment, or acceptance of
bribes or gratuities; making false statements; submitting false claims; using false weights or measures;
evading or corrupting inspectors or other officials; deceit either by suppressing the truth or
misrepresenting material fact; adulterating or substituting materials; falsifying records and book of
accounts; arranging for secret profits, kickbacks, or commissions; and conspiring to use any of these
devices. The term also includes conflict of interest cases, criminal irregularities, and the unauthorized
disclosure of official information relating to procurement matters.

WASTE: The extravagant, careless, or needless expenditure of state/government funds, or the
consumption of state property that results from deficient practices, systems, controls, or decisions. The
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term also includes improper practices not involving prosecutable fraud.

ABUSE: The intentional or improper use of state resources that can include the excessive or improper
use of one’s position in a manner contrary to its rightful or legally intended use. Examples include
misuse of position or authority or misuse of state resources.

How To USE THIS GUIDE

Although this Guide serves as a reference manual for implementing the requirements of the State
of Texas procurement laws included within it,* this Guide is not an exhaustive compilation of every
statute, rule, and standard that may pertain to a particular transaction. Furthermore, this Guide is not
intended to be a manual on the law of contracts or constitute legal advice. Agencies are expected to be
knowledgeable about legal requirements within their enabling statutes and any federal law associated
with their operations. Public procurement professionals are advised to seek assistance from their agency
legal counsel to ensure that procurements comply with state law and, if applicable, federal law as well as
the best practices implemented by their agency.

This guide is to be used in conjunction with the State of Texas Procurement and Contract Management
Guide provided by the Comptroller of Public Accounts (CPA). Please confirm information found in this
guide with the most recent version of the State of Texas Procurement and Contract Management Guide. >

The pages to follow are adopted from the CPA Procurement and Contract Management Guide Version
1.2 (Publication #96-1809, September 2019) and processes are followed by the RRC. Any Purchasing
questions should be addressed to the Purchasing Team Lead, and Contract questions to the Contract
Management Team Lead.

4 Agencies making grant awards to other entities, in contrast to the procurement of goods or services, must follow Uniform Grant Management
Standards (UGMS) published by SPD under Chapter 783 of the Texas Government Code.
5 The CPA website is located at C omptroller. Texas.Gov.



https://comptroller.texas.gov/purchasing/publications/procurement-contract.php
http://www.comptroller.texas.gov/

PROFESSIONAL CERTIFICATION AND TRAINING

Overview

Texas law requires that state agency “public procurement professionals” conducting purchasing, contract development, or
contract management activities receive training and/or be certified and comply with continuing education requirements.
There are three (3) types of public procurement professionals:

e Purchaser
e Contract Developer
e Contract Manager

To retain their position, each RRC procurement professional must obtain and maintain their certification without lapse.
Newly hired RRC procurement professionals must obtain their certification within the timeframe specified on their job
posting.

SPD administers a training, continuing education, and certification program for Texas public procurement professionals. For
members of the governing bodies of agencies, SPD also provides an abbreviated training program to provide an
understanding of the ethical and professional responsibilities of public procurement professionals. ©

Procurement Roles

The receipt and processing of requisitions, development of specifications, development of
statement of work, the issuance of purchase orders against existing statewide, cooperative or
Purchasing agency contracts, and the verification of the inspection of merchandise or receipt of services
by the agency. The term does not include the development of solicitations and contract awards
that must be posted to the Electronic State Business Daily (ESBD) or in the Texas Register.

The term applies to actions taken prior to contract execution, including the receipt and
processing of requisitions, assessment of need, development and review of specifications,
development and review of scopes of work, identification and selection of procurement
Contract Development | methods, identification and preparation of evaluation criteria, preparation and advertising of
solicitation documents, tabulation of respondent bids, evaluation of respondent proposals,
negotiation of proposals, and the preparation and completion of contract award documents.
The term does not include invoice or auditfunctions.

The term applies to actions taken following contract execution, including the assessment of
risk, verification of contractor performance, monitoring compliance with deliverable and
Contract Management | reporting requirements, enforcement of contract terms, monitoring and reporting of vendor
performance, and ensuring that contract performance and practices are consistent with
applicablerules, laws and the State of Texas Procurement and Contract Management Guide.

Training

All RRC procurement professionals must receive training and continuing education to the extent required by SPD.” An
employee who is required to receive the training may not participate until the employee has received the required
training.®

SPD offers two levels of certification: Certified Texas Contract Developer (CTCD) and Certified Texas Contract Manager
(CTCM). Contract Developers and Contract Managers working in Texas state government must attend mandatory
courses and pass an exam to become certified as either CTCD or CTCM. SPD also provides the continuing education
required for public procurement professionals to maintain certification. A licensed attorney employed by an agency is not
required to be certified as a CTCD or CTCM. Anoverview ofthetrainingand certification requirements for public procurement
professionals is located on the CPA website.® Information regarding the course schedules is available on the CPA website.”
Information regarding the course schedules is available on the CPA website. *
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The SPD training program provides RRC public procurement professionals with a clear understanding of statewide
procurement rules and best practices. RRC may also make specific requests for training in areas of interest. The SPD
training program encourages an open dialogue with agencies regarding the State’s procurement training to ensure that
public procurement professionals are receiving the best possible education.

TEX. GOV'T CODE § 656.053.
TEX.GOV'TCODE§656.051(c).
TEX.GOV'TCODE§656.051(c).

34 TEX. ADMIN. CODE § 20.133(c)(5)

0 The CPA website is located at Comptroller.Texas.Gov.
1t The CPA website is located at Comptroller.Texas.Gov.

© ® N o

ETHICS LAWS AND PROFESSIONAL STANDARDS

Overview

RRC procurement employees have special responsibilities as gatekeepers for the proper expenditure of the government’s limited
financial resources. They are entrusted to uphold the highest ethical standards and be good stewards of public funds with every
purchasing decision they make. Ethical behavior and integrity are fundamental tenets of the public procurement profession that derive
fromvalues like “fairness,” “honesty,” and “accountability.” Purchasingand contracting functions must beindependent of bias, free
of obligation or suspicion, and completely fair and impartial, thereby avoiding even the appearance ofimpropriety.

Nepotism Nepotismis a form of conflict of interest thatinvolves an explicit act of using one’s position to favor a
relative. Relationships between family members are classified by consanguinity or affinity.

* Arelationship by consanguinity is one established through bloodlines. The consanguinity relationship may be either lineal (personsin
adirectline of descent) or collateral (persons notina common line of descent but with a common ancestor).

+ Arelationship by affinity arises by virtue of marriage. A relationship by affinity exists between an individual and either the blood
relatives of theindividual’s spouse orthe spouses of the individual’s blood relatives. Stated simply, if at least two marriages are required
to establish a link between two persons, they are not related by affinity.*?

There are different ways of computing degrees of relationship. Texas law computes degrees of relationship by the civil law method.®
The table below provides descriptions of the consanguinity and affinity relationships* that may be referenced in the various nepotism laws
which prohibit certain types of activities based on an employee’s job responsibilities, employment within a branch of government, or
employment by a particular agency.

12 See Johnson v. State, 332 S.W.2d 321, 322 (Tex. Crim. App 1960).

13TEX. GOV'T CODE § 573.021.

14 Degrees of relationships may be even more complicated and nuanced f there are any divorces and/or remarriages in either the consanguinity or affinity trees. This Guide will notattempt to explain the
various combinationsand permutations that may arise under those circumstances.



https://statutes.capitol.texas.gov/Docs/GV/htm/GV.656.htm#656.053
https://statutes.capitol.texas.gov/Docs/GV/htm/GV.656.htm#656.051
https://statutes.capitol.texas.gov/Docs/GV/htm/GV.656.htm#656.051
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=34&pt=1&ch=20&rl=133
http://www.comptroller.texas.gov/
http://www.comptroller.texas.gov/
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.573.htm#573.021

Consanguinity and Affinity Relationship Chart From Public Official or Employee

Consanguinity Affinity
(Includesindividuals related by blood (Includes an officials’ or employee’s spouse
to the official or employee)* andindividualsrelatedtothespouse)?
First Degree | Second Degree Third Degree? First Degree Second Degree
Parents Grandparents Great-grandparents Spouse Spouse’s Grandparents
Grandchildren Great-grandchildren Spouse’s Parents Spouse’s Grandchildren
. . Nephews & Nieces Children’s Spouses Spouse’s Brothers & Sisters
Children Brothers & Sisters Uncles & Aunts Spouse’s Children Brothers & Sisters’ Spouses

TABLE NOTES

L Anadopted child is considered a child of the adoptive parent for this purpose.

2 Divorce or death ends relationships by affinity created by that marriage unless a child of that marriage is living, inwhich case the marriage is considered to continue until the death of that child.

3 An aunt related in the third degree by consanguinity includes only aunts who are sisters of a parent of the official or employee. An uncle includes only uncles who are brothers of a parent of the official or
employee. Anephewincludes onlynephewswhoarechildren ofabrotherorsister of the official oremployee. Anieceincludesonlynieceswhoare children of a brother or sister of the official or employee.

Appearance of Impropriety The root of ethical behavior in public procurement is the commitment of public procurement
professionals to ensure they neither gain personally from, nor unduly favor anyone, in the execution of their official Duties. They are
guided by adutytoservethe publicforwhomtheyare employed. Accordingly, public procurement professionals must not only comply

with the minimum legal standards of ethical conduct established by statutes, RRC rules and policies, and professional certifications, but
they should also conduct themselves in a manner that avoids even the appearance of impropriety.

Resolving Ethical Dilemmas Ethical dilemmasmayariseinavariety of situations. This Guide does not contain acomprehensive list
of every RRC statute, rule, policy, or professional code of conduct that may apply to procurement activities; it does provide guidance
on the most commonly applicable ethics laws and professional standards. All RRC public procurement professionals must
comply with all applicable legal requirements and use sound reasoning and best judgment to act ethically and with integrity. An
RRC public procurement professional’s ethical dilemma may often be resolved by following this simple rule of thumb: If it feels wrong,
it probably is wrong.When faced with an ethical dilemma, they should seek assistance from a supervisor, legal counsel, orethics
officer.

Certain Employment Restrictions and Disclosure Statements Selected statutory state employment restrictions, post-
employment restrictions, and required disclosures applicable to public procurement personnel are in Appendix 3. Purchasers certify their
compliance with Section 2155.003 of the Texas Government Code by completing the Non-Disclosure and Conflict of Interest
Certification located in Appendix 4.

State Ethics Policy

Itis the policy of the State of Texas that a state officer® or state employee® may not have a direct or indirect interest, including
financial and other interests, or engage in a business transaction or professional activity, orincur an obligation of any nature thatis in
substantial conflict with the proper discharge of the officer or employee’s duties in the public interest.*” To accomplish this policy
objective, the Legislature has enacted statutes that detail the ethical responsibilities and disclosure obligations of state officersand
employees;italso authorized the Texas Ethics Commission to oversee and enforce many of these laws and provided civil and criminal
penalties for certainviolations of these provisions.

15 A“stateofficer” isdefined asanelected officer, anappointed officer, asalaried appointed officer, an appointed officer of a major state agency, or the executive head of a state agency. TEX. GOV'T CODE
§572.002(12).

* A “stateemployee” isdefinedasanindividual, otherthanastate officer, whois employedbyastate agency, Texasappellate courts or the Texas Judicial Council, either house of theTexas legislature or a

legislative agency, council, or committee, including the Legislative Budget Board, Texas Legislative Council, State Auditor’s Office,andLegislativeReferenceLibrary. TEX.GOV'TCODE§572.002(11).
17

TEX. GOV'T CODE §572.001(a).



https://statutes.capitol.texas.gov/Docs/GV/htm/GV.572.htm#572.002
https://statutes.capitol.texas.gov/Docs/GV/htm/GV.572.htm#572.002
https://statutes.capitol.texas.gov/Docs/GV/htm/GV.572.htm#572.002
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.572.htm#572.001

State Standards of Conduct

The Legislature has established standards of conduct for state officersand employees.Astate officer oremployee should not:

+ acceptorsolicit any gift, favor, or service that might reasonably tend to influence the officer or employee in the discharge of official
duties, or that the officer or employee knows or should know is being offered with the intent to influence the officer or employee’s
official conduct;

+ acceptotheremployment orengagein abusiness or professional activity that the officer or employee might reasonably expect
would require or induce the officer or employee to disclose confidential information acquired by reason of the official position;

¢+ accept other employment or compensation that could reasonably be expected to impair the officer or employee’s
independence of judgment in the performance of the officer or employee’s official duties;

+ make personal investments that could reasonably be expected to create a substantial conflict between the officer or
employee’s privateinterestandthe publicinterest; or

¢+ intentionally or knowingly solicit, accept, or agree to accept any benefit for having exercised the officer or employee’s official
powers or performed the officer or employee’s official duties in favor of another?®

Astate employee who violates the state standards of conduct or the RRCethics policy is subject to termination of employment or
another employment-related sanction, and any applicable civil or criminal penalty if the violation also constitutes a violation of
another statute or rule.” Additionally, the RRC may not use appropriated funds to compensate a state employee who violates the
state standards of conduct.”

18 TEX.GOV'TCODE§572.051(a).

¥ TEX.GOV'TCODE§572.051(b).
2TEX. GOV'T CODE § 2113.014(a)

Bribery

Briberyis a criminal offense.Bribery occurs if a person intentionally or knowingly offers, confers, or agreesto conferon another, or
solicits, accepts, or agrees to accept any benefit as consideration for a violation of a public servant’s legal duty or a public servant’s

decision, opinion, recommendation, vote, or any other exercise of discretion.* Asalaryis a benefit.?? Astate employee, therefore, is
subject to criminal prosecution if the employee accepts employment as consideration for an official act.” A bribery offense occurs even
if the benefit is offered after the employee has acted in amannerdesired or afterthe employee has ceased working for the State.*
However, briberydoesnotoccurifthe benefitisapolitical contribution defined by Title 15 of the Election Code or an expenditure made
andreportedinaccordance withthelobbystatute.”

2L TEX. PENAL CODE § 36.02(a).

22 Tex, Ethics Comm’n Op. No. 155 (1993).

2 Tex. Ethics Comm’n Op. No. 205 (1994) (although the laws subject to interpretation by the Ethics Commission do not specifically address negotiations for future employment,thebriberylawwouldprohibita
legislatorfromacceptingorsoliciting futureemploymentinexchangeforsomeofficialactiononthepartofthelegislator duringthe remainderofthetermofofficeandstatutory standardsof conduct prohibita
state officeroremployee fromacceptingemployment or compensation thatmightimpairhisor herindependence of judgmentin performing official duties).

# TEX.PENALCODE§36.02(c).

% TEX.PENALCODE §36.02(d).

Gift to Public Servant

It is a criminal offense for an RRC public servant to accept a benefit from a person subject to his jurisdiction.? This statute
prohibits seven (7) types of conduct by state employees and these prohibitions apply regardless whether the donor seeks or expects
anythingin consideration for the benefit.”” An RRC employee, for example, may not solicit, accept, or agree to accept any benefit from a
personthe employee knows is subject to regulation, inspection, or investigation by the agency.? It is also an offense for an RRC public
servant who exercises discretion in connection with contracts, purchases, payments, claims, or other pecuniary transactions
of government to solicit, accept, or agree to accept any benefit from a person who the public servant knows is interested in or
likely to become interested in any contract, purchase, payment, claim, or transaction involving the exercise of the public servant’s
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discretion.” Acceptance of a gift may also be prohibited if the donor of the gift is a registered lobbyist>° Not all gifts are prohibited.**
Under this statute, some state employees may accept non-cash items of less than $50 in value.® For example, promotional or
commemorative items of minimal value such as caps, coffee mugs, t-shirts, key rings, and discount coupons, do not constitute an improper
benefit if such items are not solicited and not offered or acceptedin exchange foranyactionorinaction on the part of public servants.® It
is also permissible to accept a gift from a friend, relative, or business associate with whom a state employee has a relationship
independent of the person’s official status, provided that the gift is given on account of the personal relationship and not on account of
the official status.*

% TEX. PENALCODE §36.08;Tex. Ethics Comm’n Op. No. 139(1993) _(thepurpose of the prohibition on giftsis to prevent even the appearance that government decisionsare influenced by personalgifts to
government officersandemployees).

27 |d.; Tex. Ethics Comm’n Op. No. 425 (2000); c.f. TEX. PENALCODE § 36.02 (providingthatbriberyoccurswhenabenefitisinconsiderationforadiscretionary act or duty).

% TEX. PENAL CODE § 36.08(a).

» TEX.PENALCODE§36.08(d).

30 TEX.GOV'TCODE §§305.024,305.025 (provisionsrelating tolobbyactivities); Tex. Ethics Comm’n Op. No. 118(1993) (explaining that fora state employee to accept agiftorotherexpenditure, itmustbepermissibleunder
boththelobbystatuteand the Texas Penal Code).

31 TEX.PENALCODE§36.10.Whetherastateemployeemayacceptagift, evenone ofdeminimisvalue,dependsonthestatusofthedonoraswellasthenatureof the gift. Tex. Ethics Comm’n Op. No. 130
(1993).

32 TEX.PENALCODE §36.10(a)(6); but see general discussion of ethicslawsincluding TEX. GOV'T CODE § 2155.003.

3 Tex. Ethics Comm’n Op. Nos. 61, 66 (1992).

3 TEX. PENAL CODE § 36.10(a)(2).

Misuse of Official Information

As a result of employment with the State of Texas, a state employee may have access to information the public does not. A state
employee faces criminal liability if the person uses information that has not been made public and was obtained during official duties
foraprivate purpose.Theterm “information that has not been made public” means any information to which the public does not
generally have access, and that is prohibited from disclosure under the Texas Public Information Act, Chapter 552 of the Government
Code.* A public servant commits an offense if, by relying on nonpublic information, the person (1) acquires or aids anotherto acquire a
pecuniary interest in any property, transaction, or enterprise that may be affected by the information, (2) speculates or aids another to
speculate on the basis of the information, or as a publicservant, coerces anotherinto suppressing or failing to report that information to
a law enforcement agency®* A public servant also commits an offenseif, with intent to obtain a benefit or withintenttoharmor
defraudanother, the person discloses or uses information for a non-governmental purpose that the person has accessto by meansof
officeoremploymentandthatinformation has not been made public.*’

% TEX.PENALCODE §39.06(d).
% TEX. PENAL CODE § 39.06(a).

% TEX.PENALCODE§39.06(b).

Misuse of Government Property

State law prohibits the misuse of governmental resources.* Governmental resources include computers, copiers, supplies, and staff
time.** An RRC employee commits an offense if, with intent to obtain a benefit or withintentto harm or defraud another, the person
intentionally or knowingly misuses anything of value belonging to the government that has come into the person’s custody or
possession by virtue of the person’s office or employment.® An RRC public servant, for example, may face criminal
prosecution for use of a state-issued credit card for a personal expenditure that is not an agency-authorized state business
expense’

38 TEX. PENAL CODE § 39.02(a)(2).

¥ See, e.g., Tex. EthicsComm’nOp. No 134(1992).
40 TEX. PENAL CODE § 39.02(a)(2).

4 Tex. Ethics Comm’n Op. No. 147 (1993).
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Suspected Fraud, Waste, or Abuse

The RRC must develop and comply with a purchasing accountability and risk analysis procedure that includes an
assessment of the risk of fraud, abuse, or waste in the contracting process, contract provisions, and payment and
reimbursement rates and methods for the different types of goods and services for which the RRC contracts.”* The State
Auditor’s Office (SAO) investigates allegations of fraud, waste, or abuse.” Administrative heads of the RRC who have
reasonable cause to believe that money was lost, misappropriated, or misused, or that other fraudulent or unlawful conduct has
occurred are required to report this information to the SAO.* A reasonable cause to believe exists when a set of facts would lead
a reasonable and prudent person to believe that an offense may have been committed.* Employees and vendors who become aware of a
situationthatinvolves suspiciousactivities or fraudulentacts may also report the allegations to SAO.

The SAO coordinates investigatory work with internal auditors, federal and state prosecutors, and law enforcement agencies at the
city, county, state, and federal levels. Criminal offenses investigated by SAQ include, but are not limited to, the following:

¢+ theft,

+ forgery,

* tampering with a governmental record,

* securing execution of document bydeception,

* misapplication of fiduciary property,

* conversion of funds,

¢ abuse of official capacity,

¢+ gifttoapublicservantbyapersonsubjecttohisorherjurisdiction, and

* bribery.

Reports of fraud, waste, or abuse involving state resources may be submitted through the SAO website,* by phone at 1-800-TX-AUDIT
(892-8348), or by mail to State Auditor’s Office, Attn: 1AS, P.O. Box 12067, Austin, TX 78711-2067.Someone who reports fraud may
choose to remain anonymous.”

42 TEX. GOV'T CODE § 2261.256.

43 TEX. GOV'T CODE § 321.013, et seq.

4 TEX. GOV'T CODE § 321.022(a).

% FAQposted to SAO website at www.sao.texas.gov.
% The SAO website is located at www.sao.texas.gov.
47 https://sao.fraud.texas.gov/.

VENDOR COMMUNICATION

Communication between the RRC Contract Management Team and vendors is imperative and encouraged. If used
effectively, communication with industry representatives is avital resource for theteam.Steps must be taken, however, to
maintain a fair opportunity to compete for all vendors and avoid any appearance of favoritism. RRC personnel must be mindful that
one-on-one communications with vendors occurring prior to contract award are subject to enhanced scrutiny due to the

importance of maintaining a “level playing field” among all eligible vendors during competitive procurements. If there is any
doubt about appropriate communications with vendors, consult with legal counsel.

Fact Gathering Texas law authorizes the exchange of information between the RRC and a vendor related tofuture
solicitations.”®Vendors are often experts in their respective fields and can offer insight on potential purchases, such as
current trends, industry practices, and available products or solutions. The Contract Management team should develop a plan
to obtain any needed vendor input, which may include issuance of a Request for Information (RFI), attendanceatindustry
days, or directly contactingindustry leaders orvendors listed under theapplicable codeonthe CMBL. Theresult of these interactions
may lead to increased competition, a more detailed and up-to-date description of technical requirements or scope of work, and
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ultimately better value for the State. However, RRC Contract Developers must never tailor specifications to benefit a
particular vendor, as this limits competition. Care should be taken to avoid the appearance of favoritism toward certain vendors in
the fact-gathering process and when possible, the RRC should avoid consulting exclusively with the incumbents or a small
number of vendors, which could give the appearance of favoritism.

Drafting the Solicitation When all fact gathering is completed and the actual solicitation-drafting process has begun, vendor
communication must cease to ensure the integrity of the procurement. RRC Contract Developers may use relevant
information gathered from the vendor community when drafting specifications. Finally, if a vendor is compensated by the RRC for
its assistance in drafting specifications or scope of work for a solicitation, the vendor will not be eligible to bid on the resulting
contract.”

48 TEX. GOV'T CODE § 2155.090(b).
49 TEX. GOV'T CODE §§ 2155.004, 2155.090(b).

During the Solicitation. Once the solicitation is issued, communications between procurement professionals and vendors should
follow the procedure outlined in the solicitation. This could include designating specific RRC points of contact for receipt of vendor
inquiries, a publicquestionand answer process (Q&A process), and pre-bid/offer/proposal conferences. When issuing asolicitation, it is always
encouraged that the RRC include a Q&A process, as that will be the only time where the RRC can benefit from vendors’ input on the
solicitation and make any necessary corrections to the solicitation through the addendum process. Failure to allow for vendor input
during aQ&A process may result in higher costs to the agency if the specifications are unclear prompting vendors to bid high to cover
unforeseen costs, or a non-award requires asupplemental solicitation.

If any information relevant to the procurement such as evaluation methods or projected ordering volumes is provided to any vendor,
thatinformation should be released to the public without delay.This includes information shared at conferences attended by some but
not all potential vendors.

The RRC Assistant HUB Coordinator, offers assistance with HUB subcontracting plans. Assistance is provided to all vendors
equally. RRC policy allows for assistance with HUB plans duringthe entire posting period.Toensure alevel playing field, any contact
between vendors and end users or evaluators should be avoided duringthesolicitation posting period, andifavendor fails to obey by
the guidelines regarding vendor communication posted in an RRC solicitation, the vendor’s proposal may be subject to
disqualification.

Evaluationand Negotiation Allowablevendor-public procurement professional interactions between the response due date and
contract award include:

* clarification of arespondent’s ability to meet the solicitation requirements;

* negotiations, as appropriate based on the procurement method, including request for best and final offer (BAFO); and
* the exchange of information as necessary to facilitate a potential contract award.

Evaluation and vendor selection should be based on response documents formally submitted by each vendor, not other

communications. Ifonevendoris provided an opportunity to clarify its response, similarly situated vendorsshould receivethesame
opportunity.

SPD, DIR, OVERSIGHT TEAMS, AND PLANNING DOCUMENTS

Overview

SPD and DIR each operate independent statewide centralized purchasing programs.Both agencies leverage the State’s buying power

to maximize competition to provide cost-effective productsandservices to agencies and other eligible public-sector customers. SPD and

DIR serve on two interagency oversightteams — the Contract Advisory Team (CAT) and Quality Assurance Team (QAT) — which seek to

improve agency procurement and contract management practices, as well as the Procurement Coordination Committee. The Procurement
12
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Coordination Committee was created by the Legislature in 2013 and is charged with reviewing DIR and SPD procurement functions to
identify areas of overlap, mutually beneficial contracting methodologies, data management, customer relations, and consolidation
opportunities; developing standard data collection and cost savings methodologies; and reporting findings to the Sunset Advisory
Committee.*

S0 TEX. GOV'T CODE § 2155.007.

SPD

SPDis the State’s central authority for the procurement of non-IT goods and services.>* SPD’s primary functions include managing

statewide contracts, exercising procurement authority delegation of specific purchases toindividual agencies, and providing guidance on
procurement practices which foster effective competition and ensure the quality and integrity of state purchases.

SPD leverages the State’s buying power by developing statewide Term Contracts and establishing TXMAS contracts for large-volume non-
ITgoods and services.These contracts are available on Texas SmartBuy. Texas SmartBuy, managed by SPD, isthe State’scentral e-

procurement system for non-IT goods and services. Almost 2 millionitemsareavailablethrough Texas SmartBuyforagenciesas well as
local governments and state-funded non-profit organizations through SPD’s Texas SmartBuy Membership program.>>SPD provides
procurement support services to the RRC in SPD’s cooperative purchasing program, and the vendor community. SPD publishes and
maintains this Guide and administers the State’s professional procurement certification and training program. In addition, SPD
manages the following programsthat are utilized for both for IT and non-IT procurements:

+ Centralized Master Bidders List(CMBL),

¢+ Historically Underutilized Business Program (HUB),
¢ Electronic State Business Daily (ESBD), and

¢+ Vendor Performance Tracking System (VPTS).

A summary of SPD programs and online systems is in Appendix 5.

511n2007, thefunctionsofthe TexasBuildingandProcurementCommissionwere divided between the TFC, its successor agency, and CPA. House Bill 3560 of the 80™ Legislature transferred to CPA the statewide
procurement function, fleet management, historically underutilized business program, and support services of the Texas Building and Procurement Commission. At that time, CPA became the State’s
purchasing manager, awarding and managing hundreds of statewide contracts on behalf of more than 200 state agencies and 1,600 cooperative purchasing members.

52 TEX. GOV'T CODE §§ 2155.061, 2155.204.

DIR

DIR is the State’s information technology and telecommunications agency.By leveraging the buying power of the State for technology
purchases, DIR provides a range of IT and telecommunications products and services to the RRC.

DIR coordinates and supports the IT and telecommunications needs of the State by carrying out the following key functions:
¢+ provides statewide IT strategic planning, reporting, and standards setting;
+ provides guidance and oversight of state information security which includes operation of the Network Security Operations Center,

creation of the State Information Security Advisory Committee and Texas Cybersecurity Council, and education and outreach
for Information Resources Managers;

+ oversees three major statewide programs: (1) TEX-AN, the State’s telecommunications system, (2) Texas.gov, the official website
of Texas, and (3) consolidated data center services for agencies;

+ procures and manages statewide cooperative contracts for IT products and services; and
+ operates the Capitol Complex Telephone System (CCTS).
DIRalso provides technology policy, planning, and standards that help shape consistent and effective use of technology across the
state, addressing areas such as statewide project planning, electronic information resources (EIR) accessibility, and best practice
guidance in new technologies. Furthermore, as the State’s technology agency, DIR provides state leadership with updates on
technology issues relevant to agencies.
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Contract Advisory Team

The Contract Advisory Team (CAT) was created in 2001 to assist agencies in improving contract management practices. In addition to
reviewing and making recommendations on the solicitation documents for contracts by agenciesthathavean estimatedvalue ofat least $5
million, the CAT also

+ reviewsanyfindings orrecommendations made by the state auditor, including those made regarding an agency’s compliance with
this Guide;

+ provides recommendations to SPD regarding the development of this Guide and training;

¢+ provides recommendations and assistance to RRC personnel throughout the contract management process;

¢ coordinates and consults with the QAT on all contracts relating to a major information resources project;

¢+ develops and recommends policies and procedures toimprove RRC contract management practices;

+ develops and recommends procedures to improve RRC contracting practices by including consideration for best value; and

¢+ createsand periodically performsariskassessmenttodetermine the appropriate level of management and oversight of contracts
by agencies®®

As of May 1, 2018, the CAT consists of six members, one from each of the following agencies: CPA, DIR, Health and Human Services
Commission, Office of the Governor, TFC, and DPS. Agency member- ship on the CAT is either designated by statute or appointment by the
CPO.**SAO and LBB serve as technical advisors tothe CATand the OAG provides legal assistance to the CAT.>®

S3TEX. GOV'T CODE § 2262.101(a).
% TEX. GOV'T CODE § 2262.102(a-1).
% TEX.GOV'TCODE§2262.102(b)-(c).

Quality Assurance Team

The Quality Assurance Team (QAT) is an interagency workinggroup established in 1993 to provide on-going oversight to reduce risk
of project overruns and failures of major informationresources projects that receive appropriations from the Legislature. Risk, for
purposes of the QAT, is defined as the likelihood that a project will not deliver a quality solution based on the timeline, budget and
scope commitments made to state leadership.

The QAT fulfills its purpose primarily by executing the following strategies:

+ reviews and provides recommendations on final and negotiated terms of a contract for the development or implementation
of a $10 million major information resources project.

+ approves contracts related to major information resources projects valued at more than $10 million

+ approves contract amendments greater than 10 percent of original contract value; If the amendment is associated with a
contract that is at least 10 percent over budget or 10 percent behind schedule the RRC must perform a cost-benefit analysis
with respect to cancelling or continuing the project and submit the analysis to the QAT.

¢+ implements a standard, repeatable, predictable, and transparent quality assurance process;
¢+ reviews deliverables produced by projects, including proactive monitoring of project outcomes;

+ reviews verification or validation reports, or quality assurance reports to determine project risks. The RRC must provide the said
reports within 10 days of request;

¢+ requires development of a corrective action plan for projects based on identification of project risks;

¢+ reports to stakeholders (state leadership, agency leadership, agency project team) the QAT assessment of the health and overall
status of projects; and

¢+ elevatessignificantissues to state leadership and advises on alternative methods for correction.
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The RRCis subject to QAT oversight. The QATis composed of representatives of the LBB, DIR, and CPA, with SAO participating as
an advisor*®

6 TEX. GOV'T CODE § 2054.158.

Agency Procurement Plan

The RRC must complete an agency procurement plan thatidentifies its management controls and purchasing oversight authority

in accordance with the policy guidance contained in this Guide.”” RRC must submit a current procurement plan toSPD annually by
November 30.The Agency Procurement Plan Template and submission information are located on the CPA website.**SPD uses

information submitted in the procurement plans to analyze state spend and opportunities for contract consolidation at the
statewide level, and as a reference for RRC personnel’s authority to submit procurement requests, such as open market requisitions or
delegation requests.

57 TEX. GOV'T CODE § 2155.132(c); 34 TEX. ADMIN. CODE § 20.132(b).
58 The CPA website is located at Comptroller.Texas.Gov.

Historically Underutilized Business Program Reports

The RRC must maintain, and compile monthly, information relating to the agency and each of its operating divisions’ use of
Historically Underutilized Businesses (HUBs), includinginformation regarding subcontractors and suppliers.®* On a monthly basis, the RRC
must require its prime contractors to report to the agency the identity an amount paid to each HUB and non-HUB subcontractorto whom
the prime contractor has awarded a subcontract for the purchase of supplies, materials and equipment.®° Prime contractors must report
progress payments made to subcontractors and suppliers each month in which such payment is made.*

Onaform prescribed by SPD, the RRCmustreportto SPD, not later than March 15 of each year regarding the previous six-month
periodandonSeptember 15ofeachyearregardingthe preceding fiscal year, the total dollar amount of HUB and non-HUB
contractingand subcontracting participationin all of the agency’s contracts for the purchase of goods, services and public works
payments.®? RRC must include contracting and subcontracting participation paid from treasury and non-treasury funds.®

SPD will prepare a consolidated report based on a compilation and analysis of the reports submitted by each state agency and
other information available to SPD.* These reports of HUB purchasing and contracts shall form a record of each agency's
purchases in which the agency selected the contractor® On May 15 of each year, SPDwillsubmittheconsolidatedreportregarding the
previoussix-month period and on November 15 of each year regarding the preceding fiscal year to the presiding officer of each
house of the Legislature.®

% TEX.GOV'TCODE§2161.122(a).
% TEX.GOV'TCODE§2161.122(a).
6 TEX.GOV'TCODE§2161.122(b).
8 TEX.GOV'TCODE§2161.121(b).
% TEX.GOV'TCODE§2161.121(c).
5 TEX.GOV'TCODE§2161.121(a).
% TEX.GOV'TCODE§2161.122(e).
% TEX.GOV'TCODE§2161.121(d).

Agency Contract Management Handbook

The RRC has published this Contract Management Guide that establishes contracting policies and practices consistent with the
CPA Guide, to be followed by the agency. ¢

The handbook includes standard contract provisions and formats for the agency to incorporate in contracts.

8 TEX.GOV'TCODE§2261.256(b).
% TEX.GOV'TCODE§2261.256(b).
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Agency Contract Management Procedures

The RRC has developed and must comply with a purchasing accountability and risk analysis procedure. The procedure
must provide for

1. assessing the risk of fraud, abuse, or waste in the vendor selection process, contract provisions, and payment and
reimbursement rates and methods for the different types of goods and services for which the RRC contracts;
2. identifying contracts that require enhanced contract monitoring or the immediate attention of contractmanagement staff; and

3. establishing clear levels of purchasing accountability and staff responsibilities related to purchasing. ®

The agency shall post on the agency’s website the procedures describedin paragraphs (2)and(3) above and submittoSPDalink to
the web page thatincludes the procedures.” The link to each agency’s contract management procedures is located on the CPA

website.”

% TEX.GOV'TCODE§2261.256(a).
™ TEX.GOV'TCODE§2261.256(c).
"1The CPA website is located at Comptroller.Texas.Gov.

THE PROCUREMENT CYCLE

The RRC Procurement Cycle identifies the five steps performed by Purchasing and/or Contract Management (CM) for every procurement.

The steps of the Procurement Cycle are summarized as follows:

1. Procurement Planning: Define the business need and establish the procurement objectives; Complete Needs & Risk Assessment
Forms;

2. Procurement Method Determination: Identify the appropriate Procurement Method and, if applicable, issue a
solicitation;

3. Vendor Selection: Fairly and objectively select the vendor that provides best value to the State;

4. Contract Formation & Award: Ensure that the awarded contract complies with applicable procurement law and contains provisions

that achieve the procurement objectives; and

5. Contract Management: Administer and enforce the terms of the contract.

The remainder of the Guide is organized to provide practical suggestions as well as best practices for the procurement activities
associated with each step of the Procurement Cycle.
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PROCUREMENT PLANNING

Overview

The procurement process begins with procurement planning. This is a crucial step to the successful outcome of any procurement
because, with proper planning, the RRC is likely to achieve its procurement objectives in an efficient and timely manner. Planning
activities, at a minimum, include developing a needs assessment, a cost estimate and an Acquisition Plan. The most common
procurement planning document is the purchase requisition.

Vendors also need time to plan for solicitations. To achieve a strong pool of responses, the RRC is encouraged to develop asix-
month calendar of upcoming solicitations and post it on the website. This will allow interested vendors time to allocate
enough staffing resources for a response and foster greater competition for goods and services. Solicitations calendars are
tentative and non-binding and remain subject to change at the RRC’s discretion.
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Needs Assessment

The success of the procurement is often dependent upon how well the business requirements are documented during the
Procurement Planning phase. The needs assessment, therefore, must contain enough detail to identify the key business requirements.
As part of the needs assessment, the RRC may conduct market research, study historical spend, use benchmarking, and issue a
Request for Information (RFI) to the vendor community.

When conducting the needs assessment, the RRC may not accept a response or award a contract to a vendor that received
compensationfromthe RRCto participatein the preparation of the specifications or solicitation on which the proposal or
contract is based.”” A respondent or contract participant, however, may provide free technical assistancetotheagency.”

2See TEX. GOV'T CODE § 2155.004(a).
See TEX. GOV'T CODE § 2155.004(e).

Market Research Market research is routinely used by public procurement professionals to obtain information relatingto the
size of the potential vendor pool, pricing, applicable industry standards, market trends, and determineifthe item or service to be
purchasedis readily availablein the commercial marketplace. Market research may include online research, review of
industry periodicals and information obtained from professional organizations, attendance at trade shows, discussions with
other customers, and consultations with industry representatives.

Historical Spend Analysis Historical spend analysis is atool used to optimize the RRC's buying power. By studying the agency’s
purchasing data, public procurement professionals seek, among other things, to identify cost savings, which may be available by
consolidating purchases or diversity, and areas for improvement of administrative efficiencies.” For instance, a study of an agency’s
spending pattern may reveal that the agency is missing a volume discount opportunity when it makes multiple single purchases
rather than consolidating the individual purchases together as abulk purchase.

74 See General AppropriationsAct, House Bill 1,86thR.S.atArticlelX, Section 17.10(c) (directing agencies to consolidate purchasing requests and delivery intervals and, while ensuring maximum use of
competitive sourcing, consolidate contracts for similar services into the fewest vendors possible to reduce duplication of effort).

Benchmarking Benchmarking is used by public procurement professionalstocompare anitem, service, or process with other
entities oran established industry standard. The objective of benchmarking is to obtain a “measure” that can then be used to
identify opportunities for improvement. For example, for a product that the agency is using under an expiring contract, benchmarking
for the subsequent procurement would include an analysis of the product capabilities currently available in the market and the
associated price per standard unit. This practice helps to ensure that the RRCis not procuring an outmoded replacement product
for the same or similar price as a product with far more advanced capabilities.

Request for Information (RFI) An RFl is a formal research method used bythe RRCto gather information directly from the
industry about a particular type of product or service. One of the benefits of the RFl process is that information, pertinent to the
agency’s business need, is obtained in real-time directly fromthe vendor community regarding applicable industry standards, best
practices, potential performance measures, cost structures or pricing methodologies, and feedback on innovative items.

A common practice is to publish the RFI on the ESBD or submit the RFl to an appropriate professional or trade organization. This
practice has the benefit of not only utilizing a venue that optimizes access by the vendor community, but also serves to control vendor
communications so that they only occur with designated agency contacts. By establishing a prescribed communication protocol atthe
beginning of the RFl process, the RRCis ensuring thata “level playing field” is maintained within the vendor community if thereisa
subsequent procurement initiative.

Itis important to note that an RFl is not a procurement opportunity; a contract cannot be developed from a response to an RFI75
ResponsestoanRFlarestrictlyvoluntaryandthereisnodownside for vendors who choose not to participate; consequently, an RFl cannot
be used to establish a pre-qualified vendor list as voluntary participation in the RFI process cannot disadvantage vendors that choose notto
participate.Vendors may choose not to participate in RFls for a variety of reasons.For instance, a vendor may have acompany policy of not
responding to RFls.Vendors may also decide, on a case-by-case basis, not to respond to RFIs seeking information readily available on the
internet.The number of responses to an RFI, therefore, should not be used to gauge industry interest in any subsequent procurement
initiative.
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The RRC may choose to use information received from RFl responses to develop specifications for a solicitation. Responses to RFls,
therefore, are public information. Public procurement professionals must be mindful notto provide anyinformation duringthe RFI process
that would give a vendor an advantage in a later procurement or could be construed as preliminary negotiations. If RFl respondents are
requested to deliver oral presentations, the same agency staff should attend all presentations and the respondents should be offered the
same amount of time to conduct their presentations. Itis best practice for RFl activities to conclude prior commencement of
specifications drafting.

75 There is no prescribed format for an RFI. For RFIs issued in the form of a draft solicitation-style document published on the ESBD, the document must be conspicuously identified as
an RFli.e., a document issued for the purpose of seeking vendor community feedback that will be considered by the agency in the development of the actual solicitation.

Cost Estimate

The RRC must develop a cost estimate as well as make an initial determination of the funding source that will be used for the
procurementduringthe ProcurementPlanning phase. Dependingon the procurement, a cost estimate may be developed from avendor’s
advertised price list, developed through online research, or may be prepared using standardized estimation methods and based on
historical spend.The purchaser may contact someone within the agency who has knowledge in the subject area to assist with the cost
estimate. The cost estimate must be developed in good faith as it will be used not onlyinthe selection of the appropriate procurement
method, but also for compliance with statutory requirements that may be applicable to the purchase based on contract value, funding
source or expenditure restrictions and prohibitions.

Informal Budget Quotes When preparing a cost estimate, the RRCmay choose to contact several vendors to obtain pricing
information by means of an “informal budget quote.” The RRC must clearly explain to all contacted vendors that the price
estimateis sought for informational purposes only and that the agency’s request for an estimate is not a formal solicitation.
When obtaining price estimates from vendors, care must be taken to avoid giving a vendor any competitive advantage in a future
procurement initiative.

Funding Source As part of the procurement planning activities, RRC should determine the funding source that will be used to
pay the vendor. Sources of funding include: General Revenue, General Revenue-Dedicated accounts, Federal Funds, and
Other Funds. RRC must ensure that the procurement complies with any laws, special regulations, restrictions or
limitations applicable to the source of funding. Information regarding funds and accounts may be found in the Texas
Comptroller Manual of Accounts posted on the CPA website.” In addition, if the RRC plans to use grantfunds, the agency
must also comply with any applicable grant requirements or special conditions imposed by the underlying grant award that will
fundtheprocurement.

76The CPA website is located at Comptroller.Texas.Gov.

Allowable Use of Appropriated Funds The RRC must ensure that the procurement is not prohibited by law, including
the General Appropriations Act. For example, RRC may not use appropriated funds for the following goods and services
unless the procurement falls within a statutorily authorized exemption:

. alcoholic beverages;”’

. anauditofthefinancialrecordsoraccountsoftheagency;”

. postageorapostofficeboxfromanentityotherthanthe U. S. postalservice;”

. membershipin or dues for professional organizations;*

. live or artificial indoor plants;®

. privatefacilities for meetings, conferences orexams;**and

. generally informational, promotional, or educational periodicals and publications issued by the agency intended for use by the

general public and not essential for achievement of astatutory objective of the agency®

Information regarding how to properly carry out purchase transactions while complying with certain provisions of the
constitution, statutes, and rules related to expenditures may be found on eXpendit State Purchase Policies located on the CPA

website.® Public procurement professionals should seek guidance from RRC legal counsel to determine if an exception exists
when there is a need to purchase a generally prohibited item.

19


https://fmx.cpa.texas.gov/fm/pubs/cma/index.php
https://fmx.cpa.texas.gov/fm/pubs/cma/index.php
https://comptroller.texas.gov/
https://fmx.cpa.texas.gov/fm/pubs/purchase/

T'TEX. GOV'T CODE §§ 2113.001(2), 2113.101 (exception for public junior colleges and authorized law enforcement purposes).

78 TEX.GOV'TCODE§§2113.001(2),2113.102 (exceptionforpublicjuniorcolleges, the Texas lottery, the Texas Department of Housing and Community Affairs, the Texas Turnpike Authority division of the
Texas Department of Transportation, certain audits of payments received from the federal government, audits for certaingrants, loans, orothermoneytoanentityotherthanastateagency,and certain
internalauditors or to a contract with the state auditor).

79TEX. GOV'T CODE §§ 2113.001(2), 2113.103 (multiple exceptions).

®TEX. GOV'T CODE §§2113.001(2), 2113.104 (exception for prior review and approval of the expenditure by the administrative head, or designee, of the state agency, institution of higher education,
or university system, public junior colleges, and the state library).

ELTEX. GOV'T CODE §§ 2113.001(2), 2113.105 (exception for public junior colleges and plants purchased by institutions of higher education for education or research purposes).

€ TEX. GOV'T CODE §§ 2113.001(2), 2113.106 (exception for public junior colleges or if state
facilities are not available when needed, are not adequate to accommodate the meeting,
conference, or examination, or are not an economically favorable alternative to other
facilities).

83TEX. GOV'T CODE §§ 2113.001(2), 2113.107(b) (multiple exceptions).

8 The CPA website is located at Comptroller.Texas.Gov.

Acquisition Plan

The Contract Developer, usingthe needs assessmentand the cost estimate, will determine the procurement strategy or approach for
obtaining the requisite goods or services. For relatively simpleand routine procurements, like purchases using the set aside programs (State
Use program and TCl program), Texas SmartBuy, orinformal bidding, the Acquisition Plan may be documented as an agency procedure.
For other procurements, the Contract Developer will develop a unique Acquisition Plan for each purchase.Factors to be considered
by the RRC in determining which procurements require individual Acquisition Plans include the following: procurement type (e.g.,
furniture, software maintenance, consulting services), contract complexity, dollarvalue, and whetherthe procurement is part of a larger
organizational project.

An agency may develop its own internal version of an Acquisition Plan. A sample Acquisition Plan is in Appendix 6. DIR has also
developedanAcquisition Plantemplate, whichisavailable on the DIR website,® for technology procurements as part of the Texas
Project Delivery Framework. The objective ofthe Acquisition Planisto ensurethatthe procurement is solicited, negotiated, executed,
and managed in a way that delivers best value to the State. Accordingly, the Acquisition Plan tracks all the procurement activities that
take place throughout the Procurement Cycle. The Acquisition Plan identifies the procurement team (including the Contract Developer,
Contract Manager, and end user), the team’s roles and responsibilities, the schedule of events, as well as the activities necessary to
ensure thatthe contract requirements are satisfied, the goods and services are delivered in a timely manner, and the financial
interests of the agency are protected.

Toaid public procurement professionals in the development of an Acquisition Plan, a procurement value threshold chart is in
Appendix7.Also,asample procurementfile checklistisin Appendix 8.A procurement file checklist is a tool used for documenting
compliance with applicable procurement laws, rules, and agency practices.

Prior to contract award, the Acquisition Plan should be updated to address significant changes to the overall procurement effort,
including changes to any identified assumptions that may impact the procurement scope or constraints to the procurement process.
After contract award, the Acquisition Plan is used during the transition from Contract Developer to Contract Manager.A well-drafted
Acquisition Plan will assist the Contract Manager in managing the contract throughout its term.

8The DIR website is located at www.dir.texas.gov.

PROCUREMENT METHOD DETERMINATION

Overview

The second step of the procurement process is to determine which procurement method would best achieve the identified business
requirementsand procurement objectives. SPDand DIR are charged with the responsibility of establishing and overseeing statewide
contracts for use by stateagencies. The RRC must use SPD and DIR designated procurement methods unless the procurement

is subject to a statutorily specified exclusion or authorized exemption.
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This Guide primarily focuses on procurement methods that are withinSPD and DIR’s procurement authority. RRC Procurement Staff
are expected to be knowledgeable about any exclusions or exemptions from SPD or DIR statewide procurement authority that
pertaintothe RRC. Anexclusionorexemptionoccurswhen

1. the procurement is not within the general grant of statutory authority to SPD or DIR, or

2. the RRC procurementtype, or contract value is designated to be outside of SPD or DIR’s authority.
Upon written request, SPD shall determine the source of purchasing authority for a particular procurement.®

Best Value to the State Texas law mandates that contract awards may only be made to responsive vendors providing best value
to the State. The best value standard may vary depending on the procurement method,*” therefore, public procurement personnel
must ensure that the appropriate best value standard is used as the basis for the contract award.

8 TEX. GOV'T CODE § 2261.001(c).
¥ Best value standards include, but are not limited to, the following: Sections 2155.074, 2156.007, 2157.003, 2254.003, and 2254.027 of the Texas Government Code.

Procurement Methods

Procurement Method Identification Process

When identifying the appropriate procurement method, including relevant exclusions and exemptions, public procurement
personnel will need to know the following for each purchase: procurement type, cost estimate, and purchasing entity. For
certain procurements, SPD and DIR may delegate specific procurement authority to the agency. Adelegation of authority maybe
providedforapre-approved class of procurements, such as particular procurement type or contract value or obtained on a
case-by-case basis. The importance of selecting the proper procurement method cannot be overstated. Care must be taken
to ensure that the correct procurement method is identified early in the procurement process. If the incorrect procurement
method is selected, the purchase will not result in best value to the State and will most likely be more expensive and less
efficient than if the correct method was used, and, in the worst case, may result in a void contract that must be re-solicited.

The process for selecting the appropriate Procurement Method is outlined below.

Step 1: Is the purchase subject to a Declaration of Disaster by the Governor?
Ifyes, follow acquisition procedures for the Texas Disaster Act of 1975.

If no, proceed to Step 2.

Step 2: Can the purchase be completed using State or Federal surplus property?
If yes, follow acquisition procedures for the State and Federal Surplus Property Programs, as applicable.

If no, proceed to Step 3.

Step 3: Is the purchase for professional services, consulting services, or legal services?
If yes, follow the acquisition procedures for Professional Services, Consulting Services, or Legal Services, as applicable.

If no, proceed to Step 4.

Step 4: Can the purchase be completed using the TCl Program?
Ifyes, follow the acquisition procedures for TCl Purchases.
If no, proceed to Step 5.

Step 5: Can the purchase be completed using the State Use Program?
If yes, follow the acquisition procedures for the State Use Program.

If no, proceed to Step 6.
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Step 6: Is the purchase for information technology (NIGP Class/ Item with an *)?
If yes, follow the acquisition procedures for Information Technology Purchases.

If no, proceed to Step 7.
Step 7: Can the purchase be completed by contracting with another state agency or local government?

If yes, follow the acquisition procedures for Interagency Cooperation Contracts (IAC) or
Interlocal Cooperation Contracts, as applicable.
If no, proceed to Step 8.

Step 8: Can the purchase be completed using SPD Term Contracts?
If yes, follow the acquisition procedures for Term Contracts.
If no, proceed to Step 9.

Step9: Isthepurchaseforprintingservices orequipment, or mail and messenger services?
If yes, follow the acquisition procedures for Printing ServicesandIn-House Copy Centersor Mailand Messenger Services, as

applicable.
If no, proceed to Step 10.

Step 10: Doesthe purchaseinvolve used equipmentorsupplies?
If yes, follow the acquisition procedures for Used Equipment.
If no, proceed to Step 11.

Step 11: Can the purchase be completed using one of the following: SPD Delegated Purchases, SPD TXMAS Contracts, Contract
Established by Another State Agency, Federal Government Purchases, or Interstate Compacts & Cooperative Agreements?
Ifyes, follow the applicable acquisition procedure.
If no, proceed to Step 12.

Step 12: Is the purchase for goods valued at over $50,000 or services valued at over $100,000?
If yes, follow the acquisition procedures for SPD Administered Agency-Specific Procurements.

If no, consult SPD or RRC legal counsel for the appropriate procurement method.

Procurement Method — SPD Non-Delegated Purchases

Overview

Chapters 2155 and 2156 of the Texas Government Code are the primary sources of SPD’s procurement authority. SPD
Non-Delegated Purchases include set aside programs and Term Contracts as well as procurements for which SPD’s
purchasing authority has not been delegated to the RRC by rule. For procurements and procurement methods within
SPD’s purview, the RRC must comply with SPD’s rules and procedures.

Texas SmartBuy Texas SmartBuy, maintained by SPD, is the State of Texas online marketplace for non-IT goods and
services. As the State’s central e-procurement system, the RRC utilizes the web-based ordering system to access hundreds
of competitively bid and awarded state contracts with almost 2 million items available.

Set Aside Programs For purposes of this Guide, set aside programs refer to

1. Prison Made Goods governed by Chapter 497 of the Texas Government Code, and

2. the State Use Program authorized by Chapter 122 of the Texas Human Resources Code.

These set aside programs do not require competitive procurement.

Texas Correctional Industries Purchases

Texas Correctional Industries (TCl) is a division of the Texas Department of Criminal Justice (TDCJ) that manufactures
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goods and services using primarily offender labor for purchase by Texas governmental entities.® The Prison Made Goods
Act requires that the RRC purchase goods made by and services offered by TCI. Competitive bidding is not required for items
purchased from TCl under the Prison Made Goods Act.

TCl offers most goods through Texas SmartBuy. For goods not available through Texas SmartBuy, the agency may find them in
the TCI Catalog published on the TCI website.* For TCI Catalog products, the PO must beissued directly to TDCJ viaemail to
tci@tdcj.texas.gov with the following notation: “The award was made underthePrison Made Goods Actandisnon-competitive.”

TheRRCmaydeclineto procureagoodorservice from TClif

¢+ TCl grants a waiver,*
¢+ SPD determines that the good or service produced by TCl does not meet the requirements of theagency,** or

+ SPD certifies that the good or service can be purchased elsewhere at a lower price after the agency gives TCl final opportunity to
negotiate on price’

8 TEX. GOV'T CODE Chapter 497.

8 The TCI website is located at www.tci.tdcj.texas.gov.
% TEX.GOV'TCODE§497.024(b).

! TEX.GOV'TCODE§497.024(b).

%2 TEX.GOV'TCODE§497.024(b).

Printing Procurements for printing must comply with the Printing Services and In-House Copy Centers procedures. For competitively
procured printing purchases, including those solicited using CPA’s State Print Shop Request Form, TCl must be given the final
opportunity to meet or beat the lowest price.** Bids for printing must include a bid or no bid response (in lieu of the waiver) from
TCl.

TCl Waiver Process A waiver must be obtained from TCl if the RRC desires to procure a product or service offered in the TCI
catalog from a source other than TCI. The TCl waiver request form can be found in the Procurement Forms Library located on

the CPA web-site.”* The waiver request can be based on substantial differences in specifications, which may include the inability
for TCl to provide deliverables on the requested delivery date, price differences, or precise specifications required by the agency that
cannot be met by TCl.The RRC may not evade the intent of Prison Made Goods Act by requestinga product thatvaries slightly from
standards for products established under Section 497.027 of the Texas Government Code, if TCl produces a similar product that
follows established standards and is reasonably suited to the actual needs of the agency.*

The waiver request must be submitted by fax or email to TCl, as indicated on the form.TCl will evaluate waiver requests on a case-by-
case basis and reply with a written approval or a denial of each request. As a best practice, the procurement file must include the TCI
waiver request and waiver response.

If TCI denies an agency’s waiver request, RRC may send an appealletterto SPD. Toexpedite processing, the agency must provide
the waiver identification number from the TCI waiver denial letter as well as any supporting documentation. SPD will provide awritten
notice of the approval or denial of the agency’s appeal.

3 TEX. GOV'T CODE § 497.025(c).

% The CPA website is located at Comptroller.Texas.Gov
% TEX.GOV'TCODE§497.024(c).

SPD Certification Process For requests to certify a lower available price, the purchasing agency must send to SPD the
appropriate bid documents. If the certification is approved, SPD will provide a written certification to the RRCin a form
similar to the following: “SPD has reviewed the agency’s documentation and certifies that the goods or services can be
purchased elsewhere at a lower price.”

The State Use Program

The Texas Workforce Commission (TWC) oversees the Purchasing from People with Disabilities Program, commonly referred to as
the State Use Program.®® TWC contracts with a Central Nonprofit Agency, currently TIBH Industries (TIBH), to administer the day-
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to-day operations of the program. TIBH partners with Community Rehabilitation Programs (CRP), which employ disabled workers to
develop products or provide services for the State Use Program.TIBH is the managementlink between the CRP work centers (e.g.,
Lighthouse for the Blind), RRC, and TWC.Only products and servicesapproved by TWCqualifyasasetaside purchaseavailable for
RRC to purchase on Texas SmartBuy.

The RRC must purchase products and services offered through TIBH that meet the applicable specifications of the agency
and that are available within the time specified.” Competitive bidding is not required for purchases from TIBH. Any time the
quality of a TIBH product or service is deemed unacceptable or failed to meet agency specifications, this information
should be reported to TIBH and a vendor performance report must be filed with SPD.

% TEX. HUM. RES. CODE Chapter 122.
97 TEX. HUM. RES. CODE § 122.008.

State Use Program Exceptions The RRC is not required to purchase products and services using the State Use Program
under the following circumstances:

1. undertherulesof SPD, aTIBH provided or produced product or service does not meet the reasonable requirements of
the agency;or

2. the requisitions made cannot be reasonably complied with using products or services produced by persons
with disabilities.”®

RRC purchases from other sources of products and services generally offered through the State Use Program are subject to
enhanced scrutiny. Accordingly, specifications must satisfy a reasonable requirement by the agency and not be used to avoid the
State Use Program. For example, if the purchase is for a pen with orange ink and TIBH only offers pensin black, blue, or red ink, the
agency should document why black, blue, or red ink pens would not satisfy the agency’s business need. To determine whether a
TIBH-offered product or service meets the reasonable requirements of the RRC, the RRC must not consider price. An exemption
is not needed to document the purchase of a product or service that is unavailable through the State Use Program.

For products and services offered through the State Use Program, the RRCis not required to use TIBH provided products or
servicesifthey do not meet the agency’s specifications as to quantity, quality, delivery time, or life cycle costs.*” If a TIBH-offered
product or service is obtained from another source, the agency must document which of the four (4) authorized exceptions to
the State Use Program is being utilized for the purchase. Price is notafactorused inthe comparison of othersources to TIBH-
provided products or services.

+ Exception for Quantity Quantity exceptions can be made when TIBH has a minimum order requirement that is more than
is needed by the agency, or when the agency has a need for a quantity greater than TIBH is able to fill. For example, if
the agency requires 3 toner cartridges and the TIBH minimum order quantity for toner cartridges is 10, on the exception
report, RRC must state that quantity is the reason for procuring from another source because the agency need is less
than the minimum order quantity specified in Texas SmartBuy by TIBH. As a best practice, quantity should not be used as
an exception when the TIBH minimum order requirement could be met by combining the business need of several teams
or divisions within the agency. Nor should orders be split to avoid a mini-mum quantity requirement.

+ Exception for Quality Quality exceptions canbe made when a TIBH good or service does not meet specific performance
standards (e.g., the TIBH item is not functionally equivalent to commercial sources). This exception cannot be based on opinion
or preference.The determination must be based on an identical and/or similar comparison of specifications and performance.For
example, when purchasing self-adhesive note pads, the agency’s determination, based on employee feedback after prior TIBH
self-adhesive note pad purchases, is that the TIBH product does not adhere as well as other brands. Onthe exceptionreport, the
agency must statethat qualityis thereason for the decisionto procure from another source.The procurement file must be
documented with ajustification as to why the TIBH product does not meet the specifications or performance criteria of the
agency.

+ Exception for Delivery Time Exceptions based on delivery time may only be made after TIBH has been contactedand TIBHhas
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confirmeditsinabilitytomeetan essential schedule or delivery date requirement. For example, if RRC is purchasing 50boxes
ofnametaglabelsandtheTIBHdelivery forthe goodsis 10 days fromthe datethe POisreceived, but the name tags are needed within 5
calendar days, the agency must state onthe exceptionreportthat deliverytimeisthereason for the decision to purchase from a
source other than TIBH. The procurement file must be documented with a justification explaining why the 10-day delivery will
prevent the end user from conducting its normal business or will present a hazard to life, health, safety, welfare, or property.

o Exception for Life Cycle Costs Life cycle cost exceptions can be made whenthe purchaser determinesthe TIBH product or
service is not the most cost-effective option to meet the business requirements of the RRC. For example, when the agencyneeds
toprocurealargenumberof folding tablesand chairs for an agency hosted meeting that occurs once every two years, the agency
may decide torent, ratherthan purchase, the tables and chairs after considering the life cycle costs (e.g., costs associated with
purchasing, owning, operating, maintaining, storing, and disposing of an item).On the exception report, the agency muststate
thatlife cycle costisthereason forthe decisionto procure from asource otherthan TIBH.

8 TEX. HUM. RES. CODE § 122.016(a); 34 TEX. ADMIN. CODE § 20.306(b).
% 34 TEX. ADMIN. CODE § 20.306(b)

The State Use Program Exception Reporting The RRC has desighated the Assistant HUB Coordinator to:

1. ensurethattheRRCcomplieswiththerequirements of the State Use Program; and

2. report through SPD’s State Use Program exception reporting tool each month® the reason that products or services
that could have been purchased from TIBH on behalf of a CRP, were purchased from another source.!
TWC receives the exception report. 12

The purpose of exception reporting is to provide SPD and TWC with the data to identify and address deficiencies and to
evaluate whether additional commercially sourced products should be added to SPD statewide contracts for situations where
TIBH products do not meet agency needs.

10TEX. HUM. RES. CODE § 122.016(b).
101 TEX. HUM. RES. CODE § 122.0095(a).
102TEX. HUM. RES. CODE § 122.0095.

Term Contracts

Overview

SPDestablishes Term Contracts forthe purchase orlease of goods and services used in large quantities by several agencies.'® Best
valueis achieved by using SPD established Term Contracts, therefore, competitive bidding by agencies is not required for items
purchased from Term Contracts.

The Term Contracts are categorized according to the NIGP Class/ Item codes which are located in the NIGP Commodity Book maintained

on the CPA website. With the exception of Managed Term Contracts, the RRC must order goods or services on Term Contracts through
the Texas SmartBuy online ordering system. Blanket POs and Confirmation Orders are not permitted in Texas SmartBuy.

The RRC is encouraged to use Term Contracts whenever possible. The RRC is not allowed to use delegated authority to purchase
goods or services that are available through a statewide Term Contract unless the quantity required is less than the minimum
order quantity specified in the relevant Term Contract.’®

103 34 TEX. ADMIN. CODE § 20.220.
104 TEX. GOV'T CODE § 2155.132(f); 34 TEX. ADMIN. CODE § 20.82(b)(3)

Managed Term Contracts

A “Managed” Term Contract is a type of Term Contract that requires manual processing by the ordering entity. These contracts
typically have different pricing structures or require a quote that is based on a discount percentage due to the agency’s business need
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or for regular scheduled deliveries or flexible delivery dates.’® General Contract Information (GCl) listings for Managed Term
Contracts are located on Texas SmartBuy, however, the purchase cannot be made through the online ordering system.
Instead, the agency issues a PO directly to the awarded vendor. A purchaser may contact SPD’s Contract Management Office for

questions relating to a purchase from aManaged Term Contract. Blanket POs can be issued to the vendors of Managed Term
Contracts; however, Blanket PO terms, including date range, must not exceed the Managed Term Contract term.When the
Managed Term Contract expires, orders cannot be placed against any Blanket PO issued by the agency for that contract.

105 TEX. GOV'T CODE § 2155.084

Travel Services Contracts

As part of the State Travel Management Program (STMP), SPD negotiates contracts with private travel agents, travel and
transportation providers, and credit card companies that provide travel services and other benefits to the State. SPD
monitors travel reservations and other travel arrangements required for business travel by state employees and provides
travel-related services.’® By establishing a contracted rate with commercial lodging establishments, motels, inns, and bed &
breakfasts, SPD obtains cost-effective lodging for state employees traveling on official government business.’”” Agencies'®
may not enter into a contract for travel services without prior approval from SPD. As part of the review process, SPD considers whether
the proposed contract offers the best value for the State and the impact of the proposed contract on existing travel service contracts.
Reimbursement of certain travel expenses and purchase requests by the RRC for commercial airline or rental car transportation at
an amount that exceeds SPD’s contracted fares or rates, or certain limitations as prescribed by Chapter 660 of the Texas Government

Code, the General Appropriations Act and rules adopted by CPA will not be granted unless the agency has a valid exception.

106 TEX. GOV'T CODE § 2171.051. See also TEX. GOV'T CODE Chapter 660.

97 For more information on rates, allowances, exceptions, and further resources, please see the State Travel
Management Program at https://comptroller.texas. gov/purchasing/programs/travel-management/#skip-
scroll. On October 1, 2018, the individual Hotel Rate Agreements were replaced with a 24/7 online hotel
reservation platform for lodgings located in Texas as well as other states and certain countries.

1%8State agencies in the executive branch of state government shall participate under CPA rules in SPD
contracts for travel services, provided that all travel agents approved by SPD are permitted to contract with
the State and provide travel services to all state agencies. TEX. GOV'TCODE§2171.055(a).

Exceptions to the Use of SPD Travel Services Contracts
The following are exceptions to the use of the Travel Services Contracts:

e Lower cost to the State. The RRC may use any travel services obtained at a price lower than SPD’s travel services contract
price.The RRCisencouraged to obtain lower priced travel services using a 14-day or otheradvanced reservations programs,
promotional price reductions, or any method that provides a lower overall cost of travel.'*

e Unavailability of contract travel services. SPD’s travel services contracts are not available during the time or at the location
necessary for the business purpose; or the travel service contract does not provide the service required; or because the
contractor is unable to provide the contract services due to a force majeure event.?

e Special needs.The traveler’s health, safety, physical condition, or disability requires accommodations, including medical emergency
or other necessary services, not available from SPD’s travel service contracts.™

e Custodiansofpersons.Thetraveler has custody of a person pursuant to statute or court order and the traveler is required toprovidea
degreeof securityandsafetythatisnotavailable from SPD’s travel services contract.**

e Intravelstatus.The traveler is in the course of travel and changesin scheduling render the use of SPD’s travel services contracts
impractical or the appropriate travel services are not available. The traveler must make reasonable efforts to secure ratesequaltoor
lowerthanSPD’stravelservice contractrates.'

e Group program. The traveler is using a group program wherein reservations were made through a required source to
obtain a particular rate or service.™

s Emergencyresponse.Thetravelerisresponding to a public health or safety emergency.'™
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s Legallyrequired attendance.The traveleris required by acourt, administrative tribunal, or other entity to appear at atime and place
without enough notice to obtain services under an SPD travel services contract.'®

In its written request seeking SPD approval of a requested exception, the RRC may request that SPD consider additional

exceptions.’ The request must include a reasonable justification for the need for the exception.SPD will not grant exceptions for

longerthanthetermof existingstate travel services contracts.™®

109 34 TEX. ADMIN. CODE §§ 20.408(a)-(b).
110 34 TEX. ADMIN. CODE § 20.408(c).
11 34 TEX. ADMIN. CODE § 20.408(d).

12 34 TEX. ADMIN. CODE § 20.408(e).

13 34 TEX. ADMIN. CODE § 20.408(f).

14 34 TEX. ADMIN. CODE § 20.408(g).

15 34 TEX. ADMIN. CODE § 20.408(h).

16 34 TEX. ADMIN. CODE § 20.408(i).

117 34 TEX. ADMIN. CODE § 20.409(b).

18 34 TEX. ADMIN. CODE § 20.409(b).

Travel Coordinators The RRC has designated a position in the Finance Division as the Travel Coordinator Position; this
person will serve as the single point of contact between STMP and the agency for disseminating and collectingtravel data
and information. The following information must be provided to STMP about the travel coordinator:

¢ name,

+ business telephone number,

+ email address,

+ business mobile telephone number, and

+ otherrequested and relevant contact information.

The RRC travel coordinator should participate in travel advisory, proposal evaluation, education, and any other groups needed to
assist SPD in contracting for the most economical, efficient, and useful travel services. CPA may conduct audits of travel
reimbursement requests for compliance with rules and to enforce travel requirements.

SPD-Administered Agency-Specific Procurements

For procurements not delegated to the RRC under the SPD Review and Delegation Process, SPD will establish and administer an
agency-specific procurement. The RRC initiates the process by submitting delegation request to SPD either as an Open Market
Requisition (OMR) or via the Procurement Oversight & Delegation portal.

The Contract Developer is responsible for providing currentand complete specifications to SPD — providing out-of-date or
incomplete specifications may prolong the procurement timeline.If the request includes items distributed to various
geographic regions, the Contract Developer must ensure that the estimated quantity per regionis provided to SPD. Also, the
Contract Developer must indicateonthedelegationrequestifalloranypartofthe purchase is proprietary.

SPD will communicate with the RRC point of contact throughout solicitation development, posting, evaluation, and award.
For SPD administered agency-specific contracts, the agency PO(s)submitted to the contractor mustreference the SPD contract
number.The RRCmustnotifythe assigned SPD Contract Manager of any contractor performance matters. In addition, the agency
should enter vendor performance reports toVendor Performance Tracking System (VPTS).

Proprietary Purchases

Aproprietary purchaseis one where the specifications or conditions of the proposed purchase are proprietary to one vendor and do not

permit an equivalent product or service to be supplied.™™ The term “proprietary” refers to a product or service that has a distinctive
feature or characteristic which is not shared or provided by competing or similar products or services.’ Proprietary purchases include
products or services manufactured or offered under exclusive rights of ownership, including rights under patent, copyright, or trade

secret law.!*
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Proprietary purchases, by definition, preclude competition because an attribute of the purchase limits consideration to only one product
or supplier.In today’s robust marketplace, it is unusual for only oneproductoronevendortobecapableofaddressinganagency’s
business need. Because Texas procurement law promotes the use of competitive bidding for purchases,'? proprietary purchases are
subject to enhanced scrutiny.

Proprietary purchases may be either sole source or competitive.

¢+ SoleSource:The specified product or service is only available for purchase through a single vendor e.g., manufacturer, publisher,
service provider. Examplesofsolesource proprietary purchases include a back issue of a magazine available from only the
publisher and an educational conference available from only the conference sponsor.

. Competitive: The specified product or service is available for purchase through more than one vendor e.g., dealers,
distributors, resellers, authorized service providers. Examples of competitive proprietary purchases include brand-specific
replacement parts for equipment available through multiple OEM-authorized dealers and software that a software publisher makes
available to the public through several resellers.

When a specification for a proposed purchase is drafted so narrowly that there is only one viable product or one vendor eligible for
contract award, the agency must document the rationale for the restrictive specification by placing a written Proprietary Purchase
Justificationin the procurement file." The Proprietary Purchase Justification must include the following information to document
best value to theState:

1. describe the product or service the agency proposes to purchase, and provide a statementregarding the agency’s business need
and planned use;

2. explain why the agency specifications for the product or service are written as they are, and why those specifications are
necessarytoaccomplish the agency’s goal for the procurement;

3. statethereasonthatnoother competing productsorservices will satisfy the need of the agency and provide examples of the
technical, practical, or operational risks that would occur if competing products or services are selected; and

4. specifywhetherthepurchaseissolesource orcompetitive.

The Proprietary Purchase Justification must be signed by the RRC Executive Director, or their designee as properly delegated in
the Agency Procurement Plan, or in the case of an institution of higher education, by a person properly designated as a
purchasing officer for the institution.*** A Proprietary Purchase Justification template isin Appendix 9.

Proprietary purchases, regardless of whether they are sole source or competitive, are subject to ESBD posting
requirements as well as requirements applicable to SPD delegation, CAT reviews, and QAT reviews.

19 TEX. GOV'T CODE § 2155.067(a).

12034 TEX. ADMIN. CODE § 20.25(44).

12134 TEX. ADMIN. CODE § 20.25(44).

122 TEX, GOV'T CODE § 2155.063 (Except as otherwise provided by Subtitle D of Title
10 of the Texas Government Code, a purchase of or contract for goods or services
shall, whenever possible, be accomplished through competitive bidding.).

123TEX. GOV'T CODE §§ 2155.067(a), (c).
124 34 TEX. ADMIN. CODE §20.209(b)(4).

Examples of Non-Compliant Proposed Proprietary Purchase Justifications
e “Our professionals have identified [vendor’s product] as the most durable, safe, and efficient system of its kind.”
e “[The vendor] has claimed their technology is proprietary and we agree.”

e “[Vendor]is the exclusive patent holder of US Patents [X, Y,andZ]. Noother manufacturer canlegally produce [the product] with the
same properties.”

e “Ouragency has performed research [on these products]. The manufacturer can provide [a range of products] that will enable [our
agency] to [meet our statutory requirement].”

e “Our staff tested [these products] against others, and only [the identified products] that passed our rigorous qualification process
were placed on the agency’s approved products list.We can only buy products on our approved products list; therefore, these
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products are proprietary.”
e This is the only vendor the feds will let us spend this money with.
e This vendor is our incumbent and only their products will work with the equipment we already have.

e “The [brand] furniture purchased will be used to provide a comfortable and aesthetically pleasing work environment for
employees’ working in the office, so they may provide customers frequenting the building excellent customer servicein a
welcoming atmosphere.”

Proprietary Sole Source Procurements < $25,000 No competitive bidding is required if the total value of the proprietary
sole source contract is $25,000 or less.

Proprietary Purchases under SPD Delegation by Rule For purchases made under SPD’s delegated authority by rule,
the RRCis required to maintain the Proprietary Purchase Justification in the agency procurement file and to provide it to SPD
upon request. A Proprietary Purchase Justification is not required for procurements valued at $5,000 or less.

For proprietary purchases exceeding $5,000, the solicitation must include the following statement:

“These specifications are being advertised under Section 2155.067 of the Texas Government Code.Only bids onitems conforming
exactly to these specifications, which include proposing only the brand name(s), make and model number(s) specified, will be
consideredindetermininganaward.”

Proprietary Purchases under the SPD Review and Delegation Process For procurements made under the SPD Review and
Delegation Process, additional information mustbe submitted with the agency’s delegation request. For goods valued at more than
$50,000, the Proprietary Purchase Justification must be submitted to SPD along with the OMR at open.market@cpa.texas. gov.Forservices
valued at more than $100,000, the agency must submit the Proprietary Purchase Justification on agencyletterhead along with its

delegation request submissiontothe Procurement Oversight & Delegation portal.

SPD will notify the agency in writing if the proprietary procurement is authorized by SPD. For proprietary purchases exceeding $5,000, the
solicitation mustinclude the following statement:

“These specifications are being advertised under Section 2155.067 of the Texas Government Code.Only bids onitems conforming
exactly to these specifications, which include proposing only the brand name(s), make and model number(s) specified, willbe
consideredindetermininganaward.”

If a review of the agency’s proposed specifications and Proprietary Purchase Justification does not show that the procurement is
proprietary, then SPD will inform the agency that the proprietary procurement, as currently drafted, is not authorized.If SPD does not
authorize the proprietary purchase, the agency may choose either to submit a revised Proprietary Purchase Justification and specifications
for SPDreview and approval or proceed with a non-proprietary procurement.

Proprietary Purchases using the RFO Procurement Method For proprietary purchases made using the RFO procurement
method, the RRC s required to maintain the Proprietary Purchase Justification in the agency procurement file and to provide it to SPD
upon request. In addition, for proprietary purchases exceeding $5,000, the RFO must include the following statement in bold and
prominent type atthe beginning of the solicitation:

“The issuing office believes that the requested items in this request for offers may be proprietary to one vendor under
Section 2155.067 of the Government Code; however, theissuing office strongly encourages offers fromall qualified
respondents that may be able to provide the requested items.”

Mail and Messenger Services Contracts

SPD’s Statewide Mail Operations provides and operates an interagency mail and messenger service to deliver unstamped or non-

metered written communications and packages between the Legislature, state agencies, and legislative agencies located in Travis
County.**® Mail may also be delivered to and from the United States Postal Service by agreement of the agency and SPD.**In addition, the
mail and messenger service may process and meteroutgoing mail for agencies upon agreementofthe agency andthe CPA. Each agency must
furnish fundsto coveramounts of postage to be metered.*”’

29


mailto:open.market@cpa.texas

When utilizing the metered mail service, a monthly report showing the amounts of postage used and volume of mail metered will be
provided to the RRC.Mail may not be metered for an agency in excess of funds provided by the agency, unless approved by SPD as
to avoid undue delays in processing mail. Any deficit in an agency’s postage account must to be promptly reimbursed to SPD.*?®

Agencieslocatedin Travis Countyarerequired to consult with SPD before renting, purchasing, upgrading, or selling mail processing

equipment, contracting with a private entity for mail processing ser-vices, or taking any action that will significantly affect the
agency’s first-class mail practices.’®

The agency must submit the following:

1. For mail equipment or private entity service contracts under $10,000, an agency must submit a written justification to SPD stating
why the equipment or service is needed and what benefits are expected to be received.**°

2. Formailequipment or private service contracts over $10,000, an agency must submit a detailed life cycle cost benefit analysisto
SPDthatincludesallexpected costsand benefits over the life of the equipment or service. The analysis must be in a format
prescribed by SPD.™*

3. Foranyaction that will significantly affectits first-class mail practices,anagency mustprovideawrittenstatement of
the need for the action and anticipated benefits.”*?

SPD will provide a written response to the agency indicating whether it agrees with the intended action and any suggested
alternatives.'

12!

@

TEX.GOV'TCODE§2176.051; 34TEX.ADMIN. CODE §20.381(a).
126 34 TEX. ADMIN. CODE § 20.381(d).
127 34 TEX. ADMIN. CODE § 20.381(e).
12834 TEX. ADMIN. CODE § 20.381(e)(1).
129TEX. GOV'T CODE § 2176.104.
13034 TEX. ADMIN. CODE § 20.381(f)(1).
131 34TEX.ADMIN. CODE §20.381(f)(2).
32 34 TEX. ADMIN. CODE § 20.381(f)(3).
133 34 TEX. ADMIN. CODE § 20.381(f)(4).

N

Printing Services and In-House Copy Centers

The RRCis authorized to provide for its own incidental copying needs by using available local and networked printers and office
copy machines either purchased or leased. DIR establishes and manages statewide contracts for these purposes. Incidental

copying is day-to-day production and copying of documents within a quantity limit and job specification that does not
reasonably require high-volume duplication equipment or services.

The RRCis not authorized to establish full service print shops without the approval of SPD.*** Some agencies’ production volumes
may require centralized in-house copy centers with multiplepieces of printingand reproduction equipment, typically with dedicated
staff assignedtothe locations and operating order fulfillment process to support the RRC's functions. Staffing and equipment
located within a copy center should be appropriate to the size, scope and mission of the agency.The purchase or lease of
equipment is subject to review by SPD, not only regarding the merit of the individual purchase, but also in the context of the copy
center’s entire equipment inventory. Equipment typically associated with print shop operations (e.g., printing presses, folding
machines, cutting machines, etc.) should not be deployed in agency copy centers.

The RRCmust utilize SPD approved State Print Shops*** to competitively procure print services for printing procurements estimated to
be $2,500 dollars or more.State Print Shops provide services through interagency contracts with SPD.The State Print Shops provide
design, digital, and traditional offset printing, binding, fulfillment, mailing, and other print-related services to agencies.
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SPD Approved State Print Shops

Agency Name Interagency Contract No.
Texas Correctional Industries (TCI) PSIAC-06-2017
Texas Department of Public Safety (DPS) PSIAC-01-2017
Texas Department of Transportation (TxDOT) PSIAC-03-2017
Texas Department of State Health Services (DSHS) PSIAC-02-2017
Texas Workforce Commission (TWC) PSIAC-05-2017
The University of Texas at Austin (UT) PSIAC-04-2017
University of North Texas (UNT) PSIAC-07-2017

TosubmitspecificationstotheState Print Shops, the RRCmustcompletethePrint ShopJob Request Formlocated onthe CPAwebsite.™®
The Print Shop Job Request Form provides the RRC with an opportunity to enter the “Project Due Date,” the “Estimate Needed
by,” and the “Time Needed by” fields for the job. If no required date is submitted, the State Print Shops that can perform the work
should respond totherequest withinthree business days of the job request.Once the PrintJob Requestis submitted, the agency must
print or save a copy of the results page for the procurement file.

If the RRC has a print job that it needs fulfilled on a more-or-less regular schedule and is identical or substantially the same job each
time, RRC should complete only one Print Shop Job Request Form, provide the estimated print schedule for the Fiscal Yearand the
estimated quantity. Estimates should be based on historical information, where available, to assist the State Print Shops in their bid efforts.

Examples of scheduled print jobs include, but are not limited to, the following:

e newsletters;
e forms, brochures, and other similar jobs that need to be printed on a regular basis or as stock levels are depleted;
e reports; and

e business cards, letterhead, and other agency specific stationery.

RRC will need to resubmit the job request each Fiscal Year. Agencies are also encouraged to submit a new Print Shop Job Request
Form should the job change dramatically at any point in the Fiscal Year.

13 34 TEX. ADMIN. CODE § 20.381(f)(4).

135 Beginning in 2017, SPD took over management of the State Print Shop Program (Contract No. 966-M2) from the Council for Competitive Government which was
dissolved by the 85th Legislature.

136The CPA website is located at Comptroller.Texas.Gov.

Print Services of less than $2,500 For print and print- related service requests of less than $2,500, the RRC is encouraged to
establish internal procurement procedures; these requests may be sourced directly from any of the contracted state print shops or
by soliciting bids through the web form.

Best Value Determination An agency intending to purchase printservices must conductabestvalue determination before
issuing a PO. State Print Shops should respond with a bid within the requested time frame and the purchasing agency is required
to tabulate these bids using the SPD Print Bid Tabulation Template to identify the lowest bid that meets the specifications.

Forprintpurchases, TCI must be giventhefinal opportunity to meet or beat the lowest price.*®” If TCl submitted a bid and TCl is not the
lowest bid, the purchasing agency is required to request a final bid from TCL.The purchasing agency should not disclose the other bids
to TClduringthisstage of the competitive bid process.Uponaward, the completed bid tabulation noting the successful bidder should be
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sent to all State Print Shops and SPD with the email subject line: “Print Bid Tabulation for Requisition No. XXX.”

No Bids Received from State Print Shops If none of the State Print Shops respond to the Print Job Request, RRC may
solicit competitive bids from commercial vendors and TCI. ESBD posting requirements apply to printing services contracts.

Agencies Hosting State Print Shops An agency hosting aState Print Shop is not required to follow the competitive bidding
procedures if the print job is performed at the agency’s print shop. Ifthereis a need to outsource the work, the agency must follow the
competitive bidding procedures by submitting its specifications to the State Print Shops using the Print Shop Job Request Form.

State Data Center Printing DIR hasenteredintoa private vendor contract to manage Data Center Services (DSC) for participating
agencies.Any agency receiving DSC services may opt to leverage those high-speed production print output and presort/barcode mail
services instead of the services available through the State Print Shops.

137 TEX. GOV'T CODE § 497.025(c).

Used Equipment
Purchase of Used Equipment

As a general rule, the agency should procure new equipment. Sometimes, however, it is necessary or advantageous to purchase used or
demonstrator equipment and supplies. The most common reasons are:
e theinability to secure new equipment,

+ the lack of adequate funds for new equipment, or

+ used equipment that will satisfy the agency’s need isavailable at a substantial savings.

Toacquire used or demonstrator equipment, the agency must utilize the procurement method applicable tothe estimated amountforthe
procurement.

For procurements not delegated to the agency under the SPD Review and Delegation Process, the procurement file mustcontain the

following:

1. astatement from an authorized person of the agency that the equipment or supplies have been personally examined,
2.adescriptionoftheconditionandvalueoftheequipmentor supplies, and

3. the reasons for inability to secure new equipment and/or that the used equipment or supplies would provide a substantial

savings.

If the value of the procurement exceeds theagency’s delegated authority, the agency must comply with the SPD Review and
Delegation Process. The OMR submitted to SPD mustinclude the following information:

1. astatement from an authorized person of the agency that the equipment or supplies have been personally examined,
2.adescriptionoftheconditionandvalueoftheequipmentor supplies, and

3. the reasons for inability to secure new equipment and/or that the used equipment or supplies would provide a substantial
savings.

Trade-In of Used Equipment

The RRCmay tradein agency-owned equipment for new equipment of the same or similar type if it is in the best interest of the
State. The agency may not trade in property that has been declared either surplus or salvage; such property must be disposed of
through the State Surplus Property Program. Trade-ins are not allowed through orders placed against Term Contracts.

The agency must have documentation supporting the equipment’s value to make a decision whetherto process as surplus or trade-in
the equipment for new equipment utilizing a solicitation.
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Trade-In Surplus If the State could reasonably realize greater costsavings by declaringthe equipment as surplus or salvage, the
equipment should be disposed of under the State Surplus Property Program.

Trade-In ThroughSolicitation If an agency determines that atrade-in will provide the greater cost savings, the procurement file must
containan estimated approximate value for that determination and the solicitation must include thefollowing:

1. Requirements and Clauses:
+ The acceptance of the trade-inamountis at the State’s option,
+ Releaseoftrade-in equipmentwill not be allowed until final delivery and acceptance of the new equipment,

¢+ Deadlinefor pickup ofthe equipment by awardedrespondent “where is, asis”

2. Equipment Description:
+ Age of equipment,
+ Condition of equipment,
¢+ Make (Manufacturer/Brand),
+ Model Number, and

¢ Serial Number (if applicable).

Contract Established by Another State Agency

Whenacontractcreated byanotherstateagency fulfillsanunmet need, the SPD director may either (1) endorse the contract of the
other agency as an SPD contract and make it generally available foragency use or(2) authorize the use of the contract of the other
agency on a case-by-case basis.”® For case-by-case reviews, RRC must provide written notification to SPD that the purchaseis being
considered. The notification must be signed by the agency’s purchasing director and include a confirmation that an SPD contract does not
exist forsimilargoods orservices.’® The RRC notification should also disclose the terms of the other agency contract, capabilitiesofthe
vendor, andajustificationthataddresses how using the other agency contract will be more advantageous than creating a new
contract.*SPD will inform the RRC of its determination. If SPD approves the use the other contract, the requesting agency may

proceed with the procurement utilizing established purchasing procedures.'*

138 34 TEX. ADMIN. CODE § 20.236(b), (d).
139 34 TEX. ADMIN. CODE § 20.236(b).
140 34 TEX. ADMIN. CODE § 20.236(b).
141 34 TEX. ADMIN. CODE § 20.236(c).

Federal Government Purchases and Interstate Compacts &
Cooperative Agreements

SPD or the governing body of an institution of higher education may negotiate purchasesofgoodsofanykindneededbyastateagency
or the institution of higher education with the appropriate agency of the federal government as long as the price of goods that are
purchased from the federal government does not exceed the fair market value of the goods.** In addition, SPD may enter into one or
more compacts, interagency agreements, or cooperative purchasing agreements directly with one or more state governments, agencies
of other states, or other governmental entities or may participate in, sponsor, oradminister a cooperative purchasingagreement through
an entity that facilitates those agreements for the purchase of goodsorservicesif SPD determinesthattheagreementwouldbe in
the best interest of the State.™

A compact or agreement may not be used to purchase services that are defined as part of the practice of engineering under Section
1001.003 of the Texas Occupations Code or architecture under Section 1051.001 of the Texas Occupations Code.** For assistance
with federal government purchases and procurements utilizing interstate compacts and cooperative agreements, the RRC
should contact SPD at spd.policy@cpa.texas.gov.
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142 TEX. GOV'T CODE § 2155.084(a)-(b).

43 TEX. GOV'T CODE § 2156.181(a), 34 TEX. ADMIN. CODE § 20.237. See also
TEX. GOV'T CODE § 2158.241 (SPD may enter into compacts and cooperative
agreementswithotherstatesandgovernmententitiesforprocuringproductsmade
of recycled materials when SPD determines it is in the best interest of the State. ).

144 TEX. GOV'T CODE § 2156.181(a-1).

Procurement Method — SPD Delegated Purchase
Overview

SPD is authorized to delegate its purchasing functions to agencies.* A delegation of authority may be

1. provided by SPD rule for a pre-approved class of procurements, such as a particular procurement type (e.g., emergency
purchases) or contractvalue (e.g., one-time purchases of goods that do not exceed $50,000), or

2. obtained onacase-by-case basisbytheagencythroughthe SPD Review and Delegation Process.

A delegated purchase is made by an agency under the authority of SPD and subject to SPD’s rules and procedures. Delegated
purchases shall, whenever possible, be accomplished through competitive bidding.**¢ Delegated purchases exempt from the competitive
bidding requirement are expressly identified on the Summary of Minimum Requirements for Delegated Purchases chart. An agency may
not divide a purchase into small lot purchases to match the delegation dollar thresholds. If an agency does not comply with
procurement rules or laws under delegated purchasing authority, SPD may revoke that agency’s purchasing authority and report the
violations to the Governor, Lieutenant Governor, Speaker of the House of Representatives, and the LBB.*’

Procurements made under SPD’s delegation authority are subject to ESBD posting requirements as well as
requirements applicable to CAT and QAT reviews.

145 TEX. GOV'T CODE § 2155.131.
146 TEX. GOV'T CODE § 2155.063; 34 TEX. ADMIN. CODE § 20.206(c).

147 TEX. GOV'T CODE § 2155.132(a); 34 TEX. ADMIN. CODE § 20.82(c).

Determining Contract Value

For SPD reporting, review, and delegation requirements, contract value is defined as “the estimated dollar amount that an agency may

be obligated to pay pursuant to the contract and all executed and proposed amendments, extensions and renewals of the contract.”**®
Contract value, therefore, is not limited to just the cost for the initial term, it is determined by the total value of the contract over a
contract’s term as well as any modifications, renewals, or extensions of the contract.**

EXAMPLE: A contract with a one-year initial term and three optional one-year renewal periods, costing $4 million annually, would have a
contract value of $16 million and would be subject to CAT review. Public procurement professionals must be mindful that other
oversight agencies may not use the same standard for determining contract value. For example, the value of a contract is calculated
differently for IT commodity purchases under DIR contracts.

148 34 TEX. ADMIN. CODE § 20.25(b)(13).
149 TEX. GOV'T CODE §§ 322.020(a), 2254.006, 2254.0301; 34 TEX. ADMIN. CODE 20.25(b)(13).
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Summary of Minimum Requirements for Delegated Purchases

The following chart provides a summary of the delegated purchases, each of which will be discussed in further detail in the Guide.

MINIMUM REQUIREMENTS FOR SPD DELEGATED PURCHASES*

Contract Purchases Purchfases P I;;r e? Pe(:shgble Distributor Fl:fg’ ol Internal Emergency
Value | of Goods** | ¢ N o | ouoficaton oocs Purchases | ANCOreaS€ | penair | Purchases**
ervices Purchases Purchases Purchases
$0.00 Competitive | Competitive | Competitive | Competitive | Competitive | Competitive | Competitive Competitive
to Process Not Process Process Not | Process Not | Process Not | Process Not | Process Not Process Not
Required Not Required | Required Required Required Required Required Required
$5,000.00 PCC E PCC E PCC K PCC L PCC M PCC P PCCE PCCE
$5,000.01 Informal Informal Competitive Informal Informal Informal Informal Informal
to Competitive | Competitive | Process Not | Competitive | Competitive | Competitive | Competitive Competitive
Solicitation Solicitation Required Solicitation Solicitation | Solicitation | Solicitation Solicitation
$25,000.00 PCCF PCCQ PCC K PCC L PCC M PCC P PCC Q PCC Q
$25,000.01 Formal Formal Formal Formal Formal Formal Formal Form;l_
v * Competitive

Competitive | Competitive | Competitive | Competitive | Competitive | Competitive | Competitive

e Solicitation Solicitation Solicitation Solicitation Solicitation | Solicitation | Solicitation Wizlécgggé)igle
$50,000.00 PCCS PCCS PCC K PCC L PCCM PCC P PCC S PCCT
$50,000.01 Formal Formal Formal Formal Formal Formal Form.all

J Non- i, i, i, - - - Competitive
Competitive | Competitive | Competitive | Competitive | Competitive | Competitive e
to delegated L L L I I L Solicitation
PCC S Solicitation Solicitation Solicitation Solicitation | Solicitation | Solicitation When Possible
$100,000.00 PCCS PCC K PCC L PCCM PCC P PCCS bcC T
Non- Non- Formal Formal Formal Formal Formal Colrifn)r?tilive
Over Competitive | Competitive | Competitive | Competitive | Competitive npetit
delegated delegated L L S S L Solicitation
$100,000.00 PCCS PCCS Solicitation | Solicitation Solicitation | Solicitation | Solicitation When Possible
PCC K PCC L PCC M PCCP PCC S PCCT

* Procurementsmade under SPD'sdelegation authority are subjectto ESBD posting requirementsas well asrequirements applicable to CATand QAT reviews.
** Purchases for printing must comply with the Printing Services and In-House Copy Centers procedures.

SPD Delegation by Rule

Overview

SPD has by rule delegated its purchasing authority to the RRC

for the following types of procurements:
¢+ one-time purchases of goods that do not exceed $50,000;
¢+ purchases of services that do not exceed $100,000;
¢ direct publications;
¢+ purchases of perishable goods;
¢ distributor purchases;
¢+ fuel, oil, and grease purchases;
¢ internal repair purchases; and
¢+ emergency purchases.

For procedures applicable to proprietary purchases, refer to Proprietary Purchases.

Request for SPD-Administered Agency-Specific Procurement Although SPD has by rule delegated its purchasing
authority to RRC for certain procurements, RRC may request assistance from SPD for procurements under the delegated threshold.
RRC must submit their procurement assistance requests to SPD using the SPD Review and Delegation Process.
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Purchases of $5,000 OR Less ("Spot” Purchases)

With the exception of printing services,'* competitive bidding is not required if the total value of the contract is $5,000 or less.** For Spot
Purchases, an agency may supplement the CMBL with non- CMBLvendors. Dividing purchases to avoid the competitive bidding

requirement is explicitly prohibited.**?

150 TEX. CONST. art. XVI, § 20; purchases for printing must comply with the Printing Services and In-
House Copy Centers procedures.

151 TEX. GOV'T CODE § 2155.132(e); 34 TEX. ADMIN. CODE § 20.82(b)(1).

152 TEX. GOV'T CODE § 2155.132(g).

One-Time Purchases of Goods of $50,000 or less

SPD delegates the purchasing functions of one-time purchases of goods, including goods for the resale, which do not exceed $50,000.
Goods refer to supplies, materials, and equipment.

Purchases of services of $100,000 or less

SPD delegates the purchasing functions of services, including services for resale, the estimated cost of which does not exceed
$100,000. Aserviceis defined as the furnishing of skilled or unskilled labor or professional work. Delegated purchases of services do not

include the following:

+ Professional or consulting services as defined by Chapter 2254 of the Texas Government Code,

+ Services of an employee of an agency, or

¢+ Services of public utilities

153 TEX.GOV'TCODE§2155.001

Direct Publications

Anagency may purchase publications directly fromthe publisher only when such publications are not available through statewide
contract (e.g., TCl Purchases, State Use Program purchases, Term Contracts) or through competitive bidding, including proprietary
competitive purchases. Direct publication orders shall be made by following guidelines established by SPD. Examples of direct
publications include, but are not limited to, the following:

+ foreign publications;

+ out-of-print or rare publications;

+ backissues of magazines, journals, and newspapers;

+ publications produced by professional societies;

¢ audio, visual, or audiovisual materials (films, audio presentations, etc.);

¢ computer software;

¢+ collections of any of the foregoing items, and microfilm or microfiche copies of any of the foregoing items; and

¢ Library of Congress cards.

Direct Publication Declaration The following statement should be placed on POs for the Direct Publication purchases: “Direct
Publication - Not available from any other source.”

Direct Publication Purchases < $25,000 No competitive biddingis required if the total value of the direct publication contract is
$25,000 or less.
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Perishable Goods Purchases

Perishable goods are items that are subject to spoilage within arelatively short time. Perishable goods include, but are not limited
to, thefollowing: freshfruit, freshvegetables,and meat.The NIGP Class 390 perishable goods category, NIGP Class 375 (bakery
products, fresh), and NIGP Class 380 (dairy products, fresh) qualify for this delegation using competitive bidding processes.

Distributor Purchases

The purchase of repair parts for a unit of major equipmentthat is needed immediately, or a maintenance contract for laboratory/
medical equipment may qualify as a distributor purchase.Complete components, such as engines, transmissionsand compressors do not
qualify as repair parts under this description. A distributor purchase mustbe madefromadealerordistributor ofthe equipmentbeing
repaired; a major component that is built by another manufacturer, such as an engine in a vehicle, the distributor purchase can be made from
the component manufacturer.

Examples of majorequipmentinclude, butare notlimited to, the following:

+ motor vehicles, aircraft, boats,

+ farm tractors and equipment,

¢+ road building machinery and equipment,

+ heavy construction machinery and equipment,

¢ trafficsignal lights or traffic signal controller equipment,
¢ Intelligent Transportation Systems (ITS),

¢ laboratory or medical equipment, and

+ industrial manufacturing machinery.

Purchasers must verify that the installation of distributor parts will notvoid the equipment’s warranty before proceeding with this type of
procurement. An agency may not purchase any of thefollowing on a distributor purchase basis: consumable items, labor ofany kind,
“will fit” parts (non-OEM), parts for stock, contract items, electrical parts for electric motors, electrical switch panel boards, and
electrical accessories.

Fuel, Oil, and Grease Purchases

The following goods may be purchased by an agency in either bulk or packaged form: fuel, oil, and lubricants/grease purchasesincluding
gasoline, diesel fuel, kerosene, aviation fuels, transmission fluids, motor oil and other lubricants, liquefied petroleum gas (LPG), and
compressed natural gas (CNG).

Lubricants The solicitation and award of lubricants should be based on firm-fixed prices or a discount from a manufacturer’s published
list price.

Indexed Fuel Pricing Because fuel prices fluctuate, the RRCshould constructbulkfuelsolicitations usingindexed pricing based on
the contractor’s terminal price. The posted terminal price is the contractor’s cost per gallon for the fuel from the refiner’s depot.
The posted terminal price for a contract may be either:

+ The contractor’s actual cost, as shown on fuel receipts.

¢+ Astandard industry quote such as Qil Price Information Service (OPIS).

+ Data Transmission Network (DTNrgy).

+ Acurrentindex price from The Federal Department of Energy, Energy Information Administration.

The contractor’s constant is the difference between the posted terminal price per gallon and the selling price per gallon. The
constant includes applicable taxes, environmental fees, freight charges, load fees, operational overhead and contractor’s profit
margin.Itis recommended that the agency, in the agency terms and conditions, prohibit contractors from changing the constant during
theterm ofthe contract.Todetermine the actual cost of the fuel, add the contractor’s constant price to the terminal price:
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EXAMPLE: $1.10/gallon Posted Terminal Price

+50.24/gallon Contractor’s Constant

$1.34/gallon Selling price
Fuel, Oil, and Grease Purchase Procedure Ifthe specification and requirement isfor:

1. Service station point of sale transactions (amounts of fuel, oil or grease required for continued operation of a motor vehicle
such as pump-delivered gasoline, pump-delivered dieselfuel,andlessthancaselotsof oilorotherfluids), may be purchased using
a State of Texas Retail Fuel Cardissued through SPD 946-M3 contract.

2. For bulk fuel, the contract should include the following information:
+ The term of the contract, including beginning and ending dates.
+ Estimated total quantities to be purchased during the contract term.

+ Estimated frequency and quantity for each delivery.

The delivery destination or destinations.
¢+ Storage capacity of the agency’s tank or tanks.

¢+ Any requirements for contractor-provided storage tanks.

A statement that the state is exempt from federal fuels excise tax.

Internal Repair Purchases

Aninternalrepairisarepairtostate-owned equipmentwherethe extent of the work cannot be determined until the equipment is
disassembled.Aninternal repair must containlaborand mayalso include parts. Internal repairs are usually the result of an unexpected,
basic service outage. If an internal repair qualifies as an emergency, it must be processed as an emergency purchase.

Emergency Purchases

For purposes of an emergency purchase under SPD’s delegated authority,'** an emergency purchase occurs when the RRC must make
the procurement quickly to prevent a hazard to life, health, safety, welfare, or property or to avoid undue additional cost to the state.
Proper procurement planning for anticipated business need is expected. Pending expiration of funds does not constitute an
emergency. Emergencies occur as the result of unforeseeable circumstances and may require an immediate response to avert an
actual or potential public threat or to avoid undue additional cost to the state.

Note: Emergency purchases discussed in this section are different from agency purchases conducted under a Declaration of Disaster by
the Governor. SPDauthority doesnotextendtopurchases made underthe Texas Disaster Act of 1975.Referto Procurement Method
—Texas Disaster Act of 1975.

SPD has delegated to the RRC the authority to make emergency procurements. Notwithstanding this delegation, emergency
procurements are subject to SPD’s rules and procedures. Upon request, SPD will assist in advising the RRC on the proper
procedures for emergency purchases, but SPD will not certify the existence of an emergency.

The decision to declare an emergency purchase is the sole responsibility of the agency. If an emergency exists, a written
determination of the basis for the emergency and for the selection of a particular vendor shall be included in the procurement
file. For an emergency purchase of goods or services exceeding $25,000, an agency must send to SPD a full written explanation
of the emergency along with other documentation required by SPD. The notification to SPD must be provided via email to
spd.policy@cpa.texas.gov as soon as reasonably practical given the nature of the emergency.

Notwithstanding the immediate nature of an emergency, all procurements conducted as emergencies should be made as
competitive as possible under the circumstances. The agency should make a reasonable attempt to obtain at least three
informal bids. Emergency procurements over $25,000 must be posted to the ESBD; however, the minimum time for posting of
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the solicitation does not apply to the extent necessary to address the emergency. In addition, emergency procurements are
subject to CAT and QAT reviews; expedited reviews are available upon request to these oversight teams. Emergency purchases
of goods or services should not exceed thescopeordurationoftheemergency.

154 TEX. GOV'T CODE § 2155.137; 34 TEX. ADMIN. CODE § 20.210. Compare TEX. GOV'T CODE § 2254.025(e).

SPD Review and Delegation Process
OVERVIEW

If RRCis seeking a delegation of SPD’s purchase authority for a procurement that is not addressed by SPD rule, RRC must submit a
procurement-specific delegation request to SPD as either an Open Market Requisition (OMR) for goods via email or through the
Procurement Oversight and Delegation portal for services, as applicable.

Procurement

Open Market DELEGATION Oversight

Requisition Goods Services

(OMR) REQUEST TO &
-~ >S$50K SPD > $100K Dell zgr:: |°"

When determining whether to grant a delegation request, SPD considers factors relevant to the agency’s ability to perform
purchasing functions, including:

¢+ the capabilities of the agency’s purchasing staff and the availability of automated purchasing tools at the agency;
¢ the certification levels held by the agency’s purchasing personnel;

+ the results of SPD’s procurement review audits of an agency’s purchasing practices; and
+ whether the agency has adopted and published protest procedures as part of its purchasing rules that are consistent with SPD’s
procedures.’

SPD’s delegation to the RRC may be conditioned on RRC's compliance with certain recommendations identified in the delegation letter.
SPD may provide recommendations regarding mitigation of identified risk and best contracting practices. Prior to proceeding with the
procurement (e.g., posting the solicitation to the ESBD), theagency must provide awritten explanationto SPDifitdoes not implement
SPD’s recommendations.

A delegation request will be reviewed, processed, and prioritized inthe order received. Delegation reviews may take up to 30 days
to complete.Evenif the review period exceeds 30 days, the RRCdoes not have the authority to issue the solicitation until it receives
a letter of delegation from SPD. If the RRC proceeds with the procurement without receiving a letter of delegation from SPD, the resulting
contractisvoidable.For procurements not delegated to the RRC, refer to SPD-Administered Agency-Specific Procurements.

Lease transactions are “services” for purposes of the SPD delegation and review process. For procedures applicable to proprietary
purchases, refer to Proprietary Purchases.

1S5TEX. GOV'T CODE § 2155.132(b).

DELEGATION REQUEST FOR GOODS EXCEEDING $50,000

Forthe non-delegated purchase of goods with an estimated contract value of more than $50,000, the agency must submit its delegation
requestasan OMRtoSPD.The procuringagencyisresponsiblefor downloadingthe most current OMR form posted onthe CPAweb-
site.”*® The OMR with all applicable attachments must be submitted to open.market@cpa.texas.gov. If the delegation requestis denied, SPD
will procure the goods on behalf of the agency. Refer to SPD-Administered Agency-Specific Procurements.
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156 The CPA website is located at Comptroller.Texas.Gov.

DELEGATION REQUEST FOR SERVICES EXCEEDING $100,000

For the non-delegated purchase of services with an estimated contractvalue of more than $100,000, the agency must submit its
delegation request and its solicitation through the Procurement Oversight & Delegation portal. Once an agency has submitted a
solicitation for review, the procurement is analyzed from a contract management and business perspective. If the delegation request is
denied, SPD will procure the services on behalf of the agency. Refer to SPD-Administered Agency-Specific Procurements.

Competitive Bidding (IFBs, Informal Bidding)

Procurements for goods and services must, whenever possible, be accomplished through competitive bidding.>” Acompetitive bidding

procurement method is used when the requirements are so clearly defined that they may be described by detailed specifications listed
ina PO.

Competitive bidding may be accomplished either by a formal solicitation or informal bidding.

+ Invitation for Bids (IFB) An Invitation for Bid (IFB) is aformal written competitive sealed bid method**® used to obtain written
bids. An IFB must be used for procurements exceeding $25,000 and may be used for procurements of $25,000 or less. If the total
value of a solicitation is greater than $25,000,"*° an IFB must be posted on the ESBD and all eligible vendors within the NIGP Class
and/or Class/Items designated for the procurement that are active on the CMBL must be solicited for formal bids. Guidance on how
to draft a solicitation can be found in the Solicitation — Preparation section of this Guide.

+ Informal Bidding (Purchases $25,000 or Less) If the total value of a contract is over $5,000' but not more than
$25,000, a Contract Developer must provide bid opportunities to vendors active on the CMBL within the NIGP Class and/or
Class/Item designated for the solicitation.'®* These vendors may be chosenin the geographic region that serves the agency.The
Contract Developer mustsolicit bids from a minimum of three active vendors on the CMBL, two of which must be current
Texas-certified HUBs. The acceptable methods for receivinginformal responses for purchases greater than $5,000 but not greater
than $25,000 are in person, via direct mail, via facsimile transmission, over the telephone, or via email.¢

Negotiations are not permitted by the competitive bidding procurement method. However, ifthereis only one qualified bidder then the
Contract Developer may negotiate with the sole bidder, including price, provided the negotiation does not result in a material change to
the advertised specifications.'®* Proprietary procurements must follow the procedures set forth in Proprietary Purchases.

Best Value Standard Each agency shall purchase goods and servicesthatprovidethe bestvalueforthe State.'® Forapurchase
made through competitive bidding, the agency must specify in the solicitation the factors other than price that will be considered in
determining which bid offers the best value for the State.’® In determining the best value for the state, the purchase price and
whether the goods or services meet specifications are the most important considerations.*® The agency may, however, consider other
relevant factors, including:

1. installation costs;

life cycle costs;
the qualityandreliability of the goods and services;

the delivery terms;

voR W N

indicators of probable vendor performance under the contract such as past vendor performance, the vendor’s financial
resources and ability to perform, the vendor’s experience or demonstrated capability and responsibility, and the vendor’s ability to
provide reliable maintenance agreements and support;

6. thecostofanyemployeetrainingassociated with a purchase;

7. the effect of a purchase on agency productivity;

8. thevendor’santicipated economicimpact to the state or asubdivision of the State, including potential tax revenue and
employment; and

9. otherfactorsrelevanttodeterminingthebestvalue forthe State in the context of a particular purchase.*®’

157 TEX.GOV'TCODE §2155.063;34 TEX.ADMIN. CODE §20.206(c).
158 34 TEX. ADMIN. CODE § 20.206(a)(1).

40


http://www.comptroller.texas.gov/
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2155.htm#2155.063
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=T&app=9&p_dir=N&p_rloc=182516&p_tloc=&p_ploc=1&pg=8&p_tac=&ti=34&pt=1&ch=20&rl=209
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=T&app=9&p_dir=N&p_rloc=182516&p_tloc=&p_ploc=1&pg=8&p_tac=&ti=34&pt=1&ch=20&rl=209

159 TEX.GOV'TCODE§2155.083(a); 34 TEX. ADMIN. CODE §20.209.
160 TEX. GOV'T CODE § 2155.132(e).

161 TEX. GOV'T CODE § 2155.132(h).

162 TEX. GOV'T CODE § 2156.063.

163 34 TEX. ADMIN. CODE § 20.206(d)(5).

164 TEX. GOV'T CODE § 2155.074(a).

165 TEX. GOV'T CODE § 2155.075(a).
166 TEX. GOV'T CODE § 2155.074(b).
167 TEX. GOV'T CODE § 2155.074(b).

Competitive Sealed Proposals (RFPs)

A Request for Proposals (RFP) is a written solicitation document for purchases acquired by means of the competitive sealed proposals

procurement method. Generally, an RFP is recommended when factors other than price are to be considered, negotiations are desired,
requirements cannot be described by detailed specificationsincludedinaPO, orthevendorisexpectedto provideinnovative ideas.This
solicitation type must be used when an IFB is not practicable or advantageous.'®® One of the key differences between anIFBandanRFPis
thatnegotiationsareallowedinanRFPandnot allowed in an IFB.

For goods and services acquired under SPD’s purchasing authority, SPD shall determine whether to delegate to the agency sole
oversight ofthe use of the competitive sealed proposal procurement method or retain oversight of the procurement.*® For purchases
made under SPD’s delegation authority, SPD delegates to the RRC the assessment whether to use the competitive sealed
proposals procurement method. The RRC must follow the SPD Review and Delegation Process to submit delegation requests to
SPD procurements of goods with a value of more than $50,000 and services with a value of more than $100,000. Proprietary
procurements must follow the procedures set forth in Proprietary Purchases. Guidance on how to draft asolicitation can be found
in the Solicitation —Preparation section of this Guide.

Best Value Standard Each agency shall purchase goods and services that provide the best value for the State.”’°For a
purchase made through competitive sealed proposals, the agency must specify in the solicitation the known factors other than
price that the agency will consider in determining which proposal offers the best value for the State.”* The agency shall make a
written award of a contract to the respondent whose proposal offersthe bestvalueforthestate, consideringprice, past vendor
performance, vendor experience or demonstrated capability, and any other evaluation factors in the RFP”

168 TEX.GOV'T CODE §§2156.121(a), 2156.122, 2157.121(a); 34 TEX. ADMIN. CODE
§20.208.

169 TEX. GOV'T CODE § 2156.121.

170 TEX. GOV'T CODE § 2155.074(a).

171 TEX. GOV'T CODE § 2155.075(b)(1).

172 34 TEX. ADMIN. CODE § 20.208(e)(1).

Procurement Method — SPD Texas Multiple Award
Schedule (TXMAS) Contracts

SPD establishes Texas Multiple Award Schedule (TXMAS) contracts to supplement the Term Contracts. The TXMAS Program
adapts existing competitively awarded government contractstoservicethe procurement needs of all state agencies and Texas
SmartBuy members.” A contract award through the TXMAS Program must be based on an existing contract that was previously
awarded by the federal government or any other governmental entity in any state using a competitive process that is adaptable
to the laws of the State of Texas. Neither consulting services nor certain professional services (such as engineering and
architecture) are offered as part of the TXMAS program.*

Unlike some other procurement methods, the RRC may utilize TXMAS contracts developed by SPD without obtaining delegated
authority from SPD to make purchases that exceed $50,000 for goods and exceed $100,000 for services. Prior to purchasing
from a TXMAS contract, however, the Contract Developer must follow applicable procedures to purchase first from TCI, the State
Use Pro-gram, and the Term Contracts. For purchases that exceed $25,000, the agency must post the award notice on the ESBD. **
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DIR has developed TXMAS contracts for IT procurements. For AIS procurements designated with an asterisk (*) on the NIGP
Commodity Book maintained on the CPA website,*’® Contract Developers must follow the procurement procedures associated with DIR
TXMAS Contracts.

173 TEX. GOV'T CODE § 2155.502.
174 TEX.GOV'TCODE §§2155.001(2), 2155.502(c)(4).

175 TEX. GOV'T CODE § 2155.509.
176 - The CPAwebsite islocatedat Comptroller.Texas.Gov.

Best Value Determination An agency intending to purchase from a TXMAS contract must conduct a best value determination
before issuing a PO. For purchases with a value of no more than $50,000, the agency may directly award a PO to an SPD TXMAS
contractor without submitting a price request to other contractors in the same category. SPD recommends that for contracts that
exceed $50,000 the agency submit a pricing request to at least three TXMAS vendors included in the TXMAS category to which the
contract relates or all TXMAS vendors included in the applicable TXMAS category if the category has fewer than three vendors.

Negotiation Permitted Orders placed between the minimum and maximum dollar limits listed on the contract details page are
subject to TXMAS catalog pricing. Although certain negotiations are permitted, a TXMAS vendor is not required to accept orders or honor
contract prices below the minimum and above the maximum dollar limits shown on its contract details page.

The price listed on the TXMAS contract is the maximum price allowable. The agency may negotiate lower prices when purchasing from a
TXMAS contract; however, the TXMAS vendor may not charge a price higher than the price published in the TXMAS contract. A TXMAS
vendor may provide a lower price than the price listed in its Texas SmartBuy catalog. For orders above the maximum PO dollar limit and
offers through a promotional program, the agency may negotiate lower prices than those listed in the Texas SmartBuy catalog. Lower
prices must benotedinthefilebytheagencyalongwith the vendor representative’s name.The agency must document the description of
the good(s) or service(s) for TXMAS purchases and include pricingdocumentationinthe agency’s procurementfile.

Orders Entered on Texas SmartBuy POs for TXMAS contracts must be entered through the Texas SmartBuy online ordering system.
The guidelines below are to be used when submitting aTXMAS PO entry into Texas SmartBuy.

1. Reviewtheorder.TheTexasSmartBuyshoppingcartallows up to 45-line items. Once 45-line items are added to the shopping
cart, the additional orderitems must be totaled and entered usingthe quote orderlineonline 46. RRCmust enter atleast 20items
intothe Texas SmartBuyshoppingcartbefore utilizing the quote line option. Texas SmartBuy Members are encouraged to add
items to the Texas SmartBuy cart before utilizing the quote line option.

2. All POs containing a quote line item must include an uploaded attachment of the vendor’s quote containing the core items
with a detailed breakdown of the price. The ordering entity is responsible for validating the quoted price in its best value
determination.

3. Theordering entity mayrequest SPD assistance tovalidate prices before the order is entered into Texas SmartBuy by
submittingarequest to: txmasquote @cpa.texas.gov.

Offline Sales Offline sales are TXMAS contract sales issued outside of Texas SmartBuy and directly with the vendor. All orders
against TXMAS contracts must be entered on Texas SmartBuy unlessthe contract details page expressly states that offline sales are
authorized. SPD encourages all TXMAS orders to be issued in Texas SmartBuy in lieu of placing the order through a vendor authorized
to accept offline sales.

Incidental, Off-Schedule Items Only products or services listed in the underlying contract may be purchased from the TXMAS
contract, with one exception.Incidental, off-schedule items may be purchased as “best value, open market” itemsifthey are necessary
for productintegration or product completeness.The purchasing entity is responsible for ensuring that the quoted price for such
incidental items is fair and reasonable.These incidental items may be added to the TXMAS purchase order if they are clearly labeled as
“open market (OM), best value” items. Incidental items may not exceed $5,000 or 50 percent of the purchase order total,
whicheveris less. If the pending orderincludes incidental items that exceed the stated limits, a request may be submitted to SPD for
review and consideration of an exception. Exceptionrequests shall be submitted totxmasquote @cpa.texas.gov. The request must include
a copy of the complete vendor quote listing all core items and a detailed incidental charge breakdown.
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Procurement Method — Reverse Auction Procedure

The RRC may purchase goods or services using the reverse auction procedure.This procedure, which is not commonly used in
Texas stateagency procurement, maybeconductedineitherof two ways:

L Multiple vendors submit bids (anonymously to other vendors) at a previously scheduled time and Internet location (lasting

usually less than an hour) to provide solicited goods or services;'”” or
Multiple vendors submit bids (anonymously to other vendors) during a specific period (usually two weeksor less) and at a
previously scheduled Internet location, to provide solicited goods or services.'”®

77 TEX. GOV'T CODE §§ 2155.062(d)(1), 2155.085.
178TEX, GOV'T CODE §§ 2155.062(d)(2), 2155.085.

Procurement Method — Information Technology
Procurements

Automated Information Systems

TheRRCisrequiredtouse contracts established by DIR to obtain Automated Information Systems (AIS) unless the procurement is

subject to an exclusion or exemption.'® AlS type products and services are associated with computers (automation) or
telecommunications systems.

The term AIS is defined to include the following:

1.computers and computer devices on which aninformation systemis automated, including computers and computer devices that

SPDidentifiesin guidelines developed by SPD in consultation with DIR and in accordance with Chapter 2054 and rules adopted
under that chapter;

2.services related to the automation of an information system, including computer software orcomputers;

3. telecommunications apparatus or device that serves as acomponentofavoice, data, or video communications net-work for
transmitting, switching, routing, multiplexing, modulating, amplifying, or receiving signals on the network, and services related to
telecommunications that are not covered under paragraph (4); and

4. for DIR, as telecommunications provider for the state, the termincludes any service provided by atelecommunications provider, as
that term is defined by Section 51002 of the Texas Utilities Code.*®

Asanaidin determiningthe appropriate procurement method, classification codes withan AIScomponentare noted with anasterisk (*)
on the NIGP Commaodity Book maintained on the CPA website.®!

9TEX. GOV'T CODE § 2157.006.
180TEX. GOV'T CODE § 2157.001(1).

! The CPA website is located at Comptroller.Texas.Gov.

DIR Contracts

Under DIR’s statewide procurement authority, DIR establishes and manages the following types of master contracts for use by eligible
customers:*(1) Cooperative Contracts for IT commodity items, (2) Texas Multiple Award Schedule contracts for IT commodity items,
(3) the Texas.gov contract, (4) Data Center Services contracts, and (5) Telecommunication Services contracts.

Note: Thissection of the Guide provides asummary of the five master contracts established by DIR. RRC is directed to DIR for
guidance on applicable procedures and best practices to be utilized in procuring IT commodity items under DIR contracts.

ITCommodity Items ITcommodityitems are asubset of AIS. IT commodity items refer to commercial software, hardware, or
technology services, other than telecommunications services, that are generally available to businesses or the public and for which
DIR determines that a reasonable demand exists in two or more agencies.®® The term includes End-User IT Outsourcing (managed
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services), through which an agency transfers its personal computer equipment and service responsibilities to a private vendor to
manage the personal computing needs for each desktop in the agency, including all necessary hardware, software, and support
services.™

The correlation between AIS and DIR IT commodity items is illustrated below:

Automated Information

Systems DIR

IT Commodity Items

182 DIRcontractscoverawidevarietyofinformationtechnologyproductsandservices.
Customer eligibility varies with each program.

183 TEX. GOV'T CODE § 2157.068(a).

184 TEX. GOV'T CODE § 2157.068(a).

Determining Contract Value of IT Commodity Iltem Procurements The RRC must use its best judgement to determine the
monetary value of the anticipated contract. The dollar value of a contract does not include the following for purposes of determining
the monetary threshold applicable to an IT commodity item procurement under a DIR contract:

1. optional extensions or renewals;

2. documents executed for purposes of encumbering funds but not constituting a binding transaction;or

3.anyrelated document without an accompanying purchase order, including but not limited to statements of work, license
agreements, maintenance agreements, or service agreements*®

1851 TEX. ADMIN. CODE § 212.1(2)(B)

DIR COOPERATIVE CONTRACTS PROGRAM

DIR develops master contracts for the procurement of ITcommodity items.Allmaster contracts established by DIR within the Cooperative
Contracts Program are awarded through an open and competitive procurement process, beginning with a formal and public Request for
Offers. DIR offers the following categories of contracts through DIR’s Cooperative Contracts Program: hardware, software, technology-
based training, managed services, IT Staff Augmentation Contracts (ITSAC), and Deliverables-Based IT Services (DBITS).

DIR establishes and maintains a catalog of active contracts on the DIR website that contain IT commodity items available for purchase by
state agencies.®® The DIR Cooperative Contracts Program leverages the volume buying power of the State to negotiate competitive pricing,
which translates into savings for agencies. The DIR master contracts offer negotiated minimum discounts on hundreds of products and
services. DIR customers may negotiate even deeper discounts based on individual purchase volumes by issuing pricing requests to multiple
DIR vendors to drive price competition for the final purchase award.

% The DIR website is located at www.dir.texas.gov.

Monetary Thresholds for Competitive Action When purchasing an IT commodity item under a DIR contract the RRC must
follow these procedures:

1.Fora contract with a value of no more than $50,000, the agency may directly award the contract to avendorincluded inthe
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category to which the contract relates without submittinga pricerequesttoothervendorsinthesamecategory;

2.For a contract with a value of more than $50,000 but not more than $1 million, the agency must submit a request for pricingtoat
leastthreevendorsorresellersincludedinthe category to which the contract relates; and

3. Fora contract with a value of more than $1 million but not more than $5 million, the agency must submit a request for pricing to
at least six vendors included in the category to which the contract relates or all vendors in the category if the category has
fewer than six vendors.*®’

The RRCmay not enterinto acontractto purchase acommodity item through the DIR Cooperative Contracts Program if the value of

the contract exceeds $5 million unless it is a DIR coordinated bulk purchase.!®

187 TEX.GOV'TCODE§2157.068(e-1).
188 TEX.GOV'TCODE§2157.068(e-2).

Coordinated Bulk Purchases of Commodity Items. DIR periodically schedules “bulk” purchase events to support information
technology replacement. The coordinated bulk purchase effort focuses on productivity software, seat management services, and
personal computers, laptops, and tablets. ** DIR facilitates this streamlined procurement process, which is not subject to the contract
value cap of $5 million,* by serving as the sole point of contact between the agencies and vendors. DIR works with agencies to develop
standardized configurations suited to the participating agencies’ business needs. DIR also uses its technology contracting experience to
conduct the negotiations for all of the participating agencies. During a coordinated bulk purchase initiative, agencies leverage their
combined purchasing power to purchase a large quantity of like items during a designated timeframe. Agencies participating in the
coordinated bulk purchase initiatives obtain competitive pricing beyond the discounts already available to DIR customers through DIR
cooperative contracts.

189 General Appropriations Act, House Bill 1, 86th R.S. at Article X, Section 9.04(b}- (c).
190 TEX, GOV'T CODE § 2157.068(e-3).

DIR Review and Signature Approval of Certain DIR SOWs The RRCisrequired to prepare and submit to DIR certain
Department of Information Resources Statements of Work (DIR SOW) for contracts that exceed $50,000. A DIR SOW executed
by an agency under a contract for an IT commodity item is not valid and money may not be paid to the contractor under the terms of
the DIRSOW unless DIR first signsthe DIRSOW.**

DIR contracts that require DIR SOWs include, but are not limited to, the following:
+ DBITS;

+ Managed Services for IT;

¢+ IT Security Services;

+ Web Development; and

¢+ Cloud Services.
A DIR SOW is not applicable to:

¢+ |T staffing services;
¢+ contracts exclusively for hardware or software and notincluding services; or

¢+ thevendors’ standard commercially available support, maintenance, and warranties as documented in the DIR cooperative contract or
modified in accordance with the DIR cooperative contract provision addressing modification of contract terms and/or amendments.***

If a DIR contract for IT commodity items requires the agency to develop and execute a DIR SOW to initiate services under the

contract, before submittinga DIR SOW to a vendor, the RRC must consult with DIR as follows:

1.RRC must submit a completed draft DIR SOW to DIRforreview atleast 30 business days before anticipated submission of the
DIR SOW to vendors. The DIR submission must include:

a. the completed DIR SOW which at a minimum includes: the scope of the project, milestones, deliverables description,
schedule, acceptance criteria, and any other items DIR may require; and
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b. a list of DIR cooperative contracts to which the DIR SOW will be advertised.

2. DIRmayacceptorrejectthesubmitted DIRSOW.The agency may notsubmitthe DIRSOWtovendorsuntil DIRhasissued written
approval. If rejected, the agency may resubmit with required modifications. DIR will not issue retroactive or backdated reviews. %

If an agency experiences an unforeseeable circumstance that requires immediate attention but is not considered an Emergency
Procurementas definedin 34 TAC§20.25(b)(20), the agency may submit an expedited request for review. The expedited request for
review mustinclude astatement fromthe head of the requesting agency, or his/her designee, describing the circumstances and
justification for expedited review by DIR.**

Following execution of the final DIR SOW by the agency and vendor, the agency must submit the signed DIR SOW to DIR for its signature. DIR
will review the signed DIR SOW and determine whether it will be signed or rejected by DIR.If DIR rejects the DIR SOW, DIR will notify
the agency of thereason(s) for rejection. DIR must sign the DIR SOW before it becomes valid and any money is paid to a vendor. DIR will
not issue retroactive or backdated signatures. The DIR signature affixed to the DIR SOW verifies only that the statement of workis withinthe
scopeoftheDIR contractbeingutilized. The DIR signaturedoesnotmake DIRapartytotheagreement,and DIRwill notberesponsible for
anyotheragency obligationsin connection withthe purchase. The DIRsignature does not verify orassureany otherrelevant fact
including, but not limited to, the following:

1. that funding is appropriate or sufficiently available;
2. that the appropriate procurement method was chosen by the agency;
3. that the appropriate vendor was selected; or

4. thatthe statement of work documented by the agency will successfully achieve a goal or projected outcome.*®

If an agency experiences an unforeseeable circumstance that requires immediate attention but is not considered an Emergency
Procurementas definedin 34 TAC§20.25(b)(20), the agency may submit an expedited request for signature. The expedited request
forsignature mustinclude a statement fromthe head of the requesting agency, or his/her designee, describing the circumstancesand
justification for expedited signature by DIR.*®

Upon execution ofthe DIRSOW, each DIR SOW enteredinto by an agency must be posted on the agency’s internet website as follows:

1. posttheDIRSOW initsentirety, subjecttothe exceptionsin the Texas PublicInformation Actand opinions of the Office of
Attorney General;

2. maintain the posting, at a minimum, throughout the term of the DIR SOW, including any renewals or extensions;
maintain a listing of the DIR SOWs in alphabetical order by vendor name ornumerical order by contractnumberinacentral
location; and

4. maintain a current agency contact person with related email address and phone number to contact for information regarding the
DIR SOW.*’

.
©
=

TEX. GOV'T CODE § 2157.0685.
1 TEX. ADMIN. CODE § 212.1(10)
193 1 TEX. ADMIN. CODE § 212.41(a)

.
©
N

104 1TEX.ADMIN.CODE §212.42.

195 1 TEX. ADMIN. CODE § 212.41(b)
196 1 TEX. ADMIN. CODE § 212.43
197 1 TEX. ADMIN. CODE § 212.41(c)

Exemptions and Exclusions An agency may obtain an exemption or waiver from the requirement to use a DIR Contract to
purchase an IT commodityitemin one of three ways: DIR exemption, LBB approval, or DIR certification.

1. DIR Exemption %

a. Blanket Exemption. DIR may determine that under certain circumstances it is reasonable to grant ablanket exemption to all
agencies. Procurements utilizing blanket exemptions must be made in accordance with the exact scope, terms, and
requirements specified in the blanket exemption.A current list of blanket exemptions is located on the DIR website.™

b. One-Time Exemption Request.
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Ifablanket exemptionis unavailable, the RRCmust submit an exemption request on a prescribed form through the DIR
portal.”® DIR will review each exemption request on a case-by-case basis to determine if the proposed purchase is in the
best interest of the State. DIR will notify the RRC of its decision to approve or deny the exemption request. If DIRhas not
issued a written denial of the exemption request within 15 business days following the date of its receipt of the request,
orthe date of receipt of requested additional information, the request for the exemptionis deemed to have beenapproved
for an amount equal to the total value of the proposed purchase or for the period of time described in the exemption
request.”®

¢ If the RRC experiences an unforeseeable circum- stance that requires immediate attention but is not considered an
Emergency Procurement as defined in 34 TAC §20.25(b)(20), the RRC may submit an expedited exemption request.?>DIR
must issue a written approval or denial of an exemption request within three business days of receipt of the expedited
exemption request. The expedited exemption request mustinclude astatement from the Executive Director, or his/her
designee, describing the circumstances and justification for expedited review. If DIR has notissued a written denial ofthe
expedited exemption request within three business days followingthe date ofitsreceiptoftherequest, orthedate of receipt of
requested additional information, the expedited request for the exemption must be deemed to have beenapprovedforan
amountequaltothetotal value of the proposed purchase or for the period of time described in the expedited exemption
request.

2. LBB Approval.With express prior approval from the LBB for the expenditure necessary for the purchase, the RRC may procure an
IT commodity item without using a contract established by DIR.**The RRC must request anexemption from DIR before seeking
LBB approval.?® The LBB’s approval of a biennial operating plan is not an express prior approval for the purpose of obtaining
an exemption from the use of DIR contracts.’®

3.DIR Certification of Unavailability. The RRC may procure an IT commodity item though an avenue otherthan a DIR contract if DIR
certifies in writing that the commaodity item is not available for purchase under an existing contract developed by DIR.*®

Certain agency purchases are not within DIR’s procurement authority forITcommodityitems.Theseinclude procurementsthatare

1. over the $5 million monetary threshold for IT commodity items established by statute,?”’

2. procurements for commercial software, hardware, or technology services for which DIR determines that areasonable demand
does not existin two or more agencies,*®and

3. exclusions expressly authorized by statute.”®

1% The DIR website is located at www.dir.texas.gov.
200 1 TEX, ADMIN. CODE §§ 212.20, 212.23.

201 9 TEX. ADMIN. CODE § 212.1(10), 212.23.

202 1 TEX, ADMIN. CODE § 212.21.

203 TEX. GOV'T CODE §§ 2157.068(f), 2157.068(g).
20% TEX. GOV'T CODE § 2157.068(g).

205 TEX. GOV'T CODE § 2157.068(g).

206 TEX. GOV'T CODE § 2157.068(f).

207 TEX. GOV'T CODE § 2157.068(e-2).

208 TEX. GOV'T CODE § 2157.068(a).

209 TEX. GOV'T CODE §§ 2157.002, 2157.068().

DIR TEXAS MULTIPLE AWARD SCHEDULE (TXMAS) CONTRACTS

The Texas Multiple Award Schedule (TXMAS) Program adapts existing competitively awarded government contracts to the pro-

curementneedsofthe State of Texas.Agencies may utilize TXMAS contracts developed by DIR for the purchase of IT commodity
items.?°For orders that exceed $25,000, the agency must post the award notice on the ESBD.?*

The monetary thresholds associated with the DIR Cooperative Contracts Program apply to procurements under DIR TXMAS contracts.
+ Foracontractwithavalue of$50,0000r less, the agency may directly award the contract to a vendor on the DIR TXMAS contract

without submission of arequest for pricing to other vendors on DIR TXMAS contracts.*?

+ For a contract with a value of more than $50,000 but not more than $1 million, the agency mustsubmit arequest for pricing to at
least three vendors included on DIR’s TXMAS contract Scheduleinthe category to which the contract relates.*?

+ Foracontract with avalue of morethan $1 million but not more than $5 million, the agency must submit a request for pricing to at least
six vendors included on DIR TXMAS contracts on the Schedule in the category to which the contract relates or all vendors on the
DIRTXMAS contract Schedule if the category has fewer than six vendors.?*
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210 TEX. GOV'T CODE § 2155.502(e).
211 TEX. GOV'T CODE § 2155.509.

212 TEX. GOV'T CODE § 2155.504(a).
213 TEX. GOV'T CODE § 2155.504(a).
214 TEX. GOV'T CODE § 2155.504(a).

TEXAS GOV SERVICES

Texas.gov is the official e-government web portal for the State of Texas providing seamless “one-stop shopping” access to many state,
countyand city government services, and allowing citizens to access government services online. Texas.gov is a public/private
partnership between DIR and DIR’s service provider. Texas.gov Services include payment processing, custom applicationdevelopment,
operational and infrastructure support, customer service, marketing, and analytic reporting. Additionally, the Texas Veterans Portal and
Texas Open Data Portal are operated through the Texas.gov program. To participate as a customer and use Texas.gov Services, three party
customer agreements are executed between the customer, DIR’s service provider, and DIR. Only Texas agencies and other entities defined
ascustomersinthe master agreement between DIR and the contractor are eligible to participate.

DIR DATA CENTER SERVICES

DIRmay directly operate, or contract with another entity to operate, statewide technology centers to provide governmental entities, on a
cost-sharing basis, services related to:

¢ information resources and information resources technology; and

* the deployment, development, and maintenance of software applications*

The Data Center Services projectis part of the State of Texas’ long-term strategy to improve government, reduce costs, and increase return
on investment in information technology. DIR’s Data Center Services contract provides participating agencies data center (main-frame and
server operations), disaster recovery, and bulk print and mail services. The monetary thresholdrequirementsand SOWreview and signature
processassociated withthe DIR Cooperative Contracts Program apply to all procurements made as a pass-through expense in the Data Center
Services Program; however, theserequirements do not apply to contracts procured through the Data Center Services Program that are
signed by the contracted vendors.

215 TEX. GOV'T CODE § 2054.378; 1 TEX. ADMIN. CODE § 215.1.

TELECOMMUNICATION SERVICES

DIR provides a variety of telecommunications services to eligible customersthroughout the State, through the operation of majorand
secondary networks and numerous contracts for communications-related services.Agencies in the Capitol Complex are required to

use the Capitol Complex Telephone System (CCTS) for landline services. All agencies are required to use the Texas Agency Network

(TEX-AN) for telephone, internet, data, and video services. If a tele-communications service is offered by DIR, an agency must purchase

the service through DIR or must request and be granted a waiver before procuring the service through an avenue other than DIR?*®

216 TEX. GOV'T CODE § 2170.051.

RFO Procurement Method

The Request for Offers (RFO) procurement method isintended as the designated, primary purchasing method for procuring AIS
other than under DIR’s IT commodity program.?*” However, the RRC may choose to use the RFO procurement method or any
other procurement method authorized by Title 10, Subtitle D of the Texas Government Code that will obtain the best value.”®
When using these other methods to procure such AlS, the procuring entity must follow the guidelines published by SPD.**

The RFO method s available for use by RRCto procure AlS items in the followingcircumstances:

+ The RRChas obtained an exemption from DIR;
+ TheRRChas obtained express prior approval from LBB for the expenditure necessary for the purchase;

+ DIR has certified in writing that the IT commodity item is not availablefor purchaseunderanexisting DIR contract; or
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+ The RRC is otherwise exempt from the requirements of Section 2157.068 of the Texas Government Code.

The RFO method is a direct purchase or lease method used after the procuring entity’s evaluation of written offers received in response
to an open and competitive solicitation in accordance with the solicitation to result in best value. Under the RFO method,

RRCmust solicit, evaluate, select, negotiate as appropriate, and contract directly with one or more qualified vendors inaccordance with
the open and competitive solicitation.

Toinitiate an RFO, the RRCmustissue a written, open and competitive request for offers. In procuring under the RFO method, the
procuring entity must also comply with the RFO guidelines published by SPD. Ifthe RRChelieves thatthe procurementis proprietary,
then the RRC must follow the Proprietary Purchases procedures. TheRRC'suse ofan RFOdoes notrequireorinvolvedelegation of
authority or prior approval by SPD. Procurements using the RFO method are subject to ESBD posting requirements as well as
requirements applicable to CAT and QAT reviews.

217" TEX.GOV'TCODE §2157.006(a)(2); 34 TEX. ADMIN. CODE § 20.391.

218 34 TEX. ADMIN. CODE § 20.391.
219 34 TEX, ADMIN. CODE § 20.391.

Best Value Standard The term “best value” means the lowest overall cost of an automated information system.? In determining
thelowestoverallcostforapurchaseorleaseofanAlS,theagency shall consider factors including:

1. the purchase price;

2. thecompatibilitytofacilitate the exchange of existing data;

3. the capacity for expanding and upgrading to more advanced
levels of technology;

4. quantitative reliability factors;
5. thelevel oftrainingrequiredto bring persons usingthe system to a stated level of proficiency;

6. thetechnicalsupportrequirementsforthe maintenance of data across a network platform and the management of the network’s
hardware and software;

7. the compliance with applicable department statewide standards validated by criteria adopted by DIR rule; and

8. applicablefactorslistedinSections2155.074and 2155.075 of the Texas Government Code**

220 TEX. GOV'T CODE § 2157.003.
221 TEX. GOV'T CODE § 2157.003.

Procurement Method — Professional Services

The RRC is authorized to procure professional services under Chapter 2254, Subchapter A, of the Texas Government Code.
Acquisition of professional services is delegated to the RRC by statute and does not require a delegation of authority from SPD.The
procurement of professional services is subject to ESBD posting requirements as well as requirements applicable to CAT reviews.

222

Professional services refer to services that are either

1. withinthescope of the practice, as defined by state law, of accounting, architecture, landscape architecture, land surveying,
medicine, optometry, professional engineering, real estate appraising, or professional nursing; or

2. providedin connection with the professional employment or practice of a person whois licensed or registered as one of the
following: a certified publicaccountant, an architect, alandscape architect, a land surveyor, a physician, including asurgeon, an
optometrist, a professional engineer, astate certified or state licensed real estate appraiser, or a registered nurse;or

3. provided by a person lawfully engaged in interior design, regardless of whether the person is registered as an interior
designer under Chapter 1053 of the Occupations Code. *3

Professional services procurements are usually advertised as either an RFQ or RFP.The award of a professional services contract is based on
49


http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2157.htm#2157.006
http://texreg.sos.state.tx.us/public/readtac%24ext.TacPage?sl=T&amp;app=9&amp;p_dir=N&amp;p_rloc=182562&amp;p_tloc&amp;p_ploc=1&amp;pg=2&amp;p_tac&amp;ti=34&amp;pt=1&amp;ch=20&amp;rl=382
http://texreg.sos.state.tx.us/public/readtac%24ext.TacPage?sl=T&amp;app=9&amp;p_dir=N&amp;p_rloc=182562&amp;p_tloc&amp;p_ploc=1&amp;pg=2&amp;p_tac&amp;ti=34&amp;pt=1&amp;ch=20&amp;rl=382
http://texreg.sos.state.tx.us/public/readtac%24ext.TacPage?sl=T&amp;app=9&amp;p_dir=N&amp;p_rloc=182562&amp;p_tloc&amp;p_ploc=1&amp;pg=2&amp;p_tac&amp;ti=34&amp;pt=1&amp;ch=20&amp;rl=382
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2157.htm#2157.003
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2157.htm#2157.003

(1) demonstrated competence and qualifications to perform the services, and (2) a fair and reasonable price.?* The professional fees under
the contract may not exceed any maximum provided by law.?

226

Toprocurearchitectural, engineering, or land surveying services, the governmental entity*® must first select the most highly

qualified provider based on demonstrated competence and qualifications, and then attempt to negotiate a fair and reasonable price
for the services.?” If a satisfactory contract cannot be negotiated with the most highly qualified respondent, the agency must formally

end negotiations with the respondent and then must attempt to negotiate a fair and reasonable price with the next most highly

qualified respondent. This process may continue until a contract is executed for the service solicited by the governmental entity.?

Although the described process appliestotheservices of anarchitect, engineer or land surveyor, this selection process can be used
for all professional services.

An agency shall provide written notice, on a prescribed form, to the LBB not later than the 10th day after the date the agency enters
into a contractfor professional services, other than a contract for physician or optometric services, if the amount of the contract,
including an amendment, modification, renewal, or extension of the contract, exceeds $14,000.%° A contract entered into or an
arrangement made in violation of Chapter 2254, Subchapter A, of the Texas Government Code is void as against public policy.*°

222 TEX. GOV'T CODE § 2254.003.

223 TEX. GOV'T CODE § 2254.002(2).

224 TEX. GOV'T CODE § 2254.003(a).

225 TEX. GOV'T CODE § 2254.003(b).

26 TEX.GOV'TCODE§2254.002(1) (defining “governmentalentity”to be(a)astate agency or
department, (b) a district, authority, county, municipality, or other political subdivision of the
State, (c) a local government corporation or another entity created by or acting on behalf of a political
subdivision in the planning and design of a construction project, or (d) a publicly owned utility).
27 TEX. GOV'T CODE § 2254.004(a).

28 TEX. GOV'T CODE § 2254.004(b)-(c).

225 TEX. GOV'T CODE § 2254.006.

230 TEX. GOV'T CODE § 2254.005.

~

SAO Delegation of Authority for Audit Services Section 321.020 of the Texas Government Code specifies that a state agency or
corporation that is dedicated to the benefit of a state agency may enter into a contract for audit services only if

1. the agency or corporation is authorized to contract with aprivate auditor through a delegation of authority from SAO;
2.thescopeofthe proposedaudithasbeen submittedto SAO for review and comment; and

3. the services of the private auditor are procured through acompetitiveselection processinamannerallowed by law.

Inaddition, Article IX, Section 6.20 of the General Appropriations Act (86" Legislature), provides requirements for state agencies and
institutions of higher education that use appropriated funds to contract for audit services.

Procurement Method — Consulting Services

The RRC is authorized to procure consulting services pursuant to Chapter 2254, Subchapter B, of the Texas Government Code.?!
Acquisition of consulting services is delegated to agencies by statute and do not require a delegation of authority from SPD. The
procurement of consulting services is subject to ESBD posting requirements as well as requirements applicable to CAT reviews.

Consulting service refers to the service of studying or advising an agency underacontractthat does notinvolvethe traditional
relationship of employer and employee.”*An agency?* may contract with a consultant only if there is a substantial needfor the
consulting services and the agency cannot adequately perform the services with its own personnel or obtain the consulting services
through a contract with a state governmental entity.? Consulting services procurements are usually advertised as an RFP.

If a contract involves both consulting and other services, the services will be procured as consulting services if the primary objective
of the contract is the acquisition of consulting services.?**Consider for instance a solicitation for an analysis of an agency’s information
systems needs and the development and implementation of a computer system. The primary objective of this contract is the delivery of a
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system and not the analysis provided. This contract is not a consulting services contract; therefore, the requirements for consulting
services contracts would not apply. The agency, however, must comply with the applicable procurement method for acquiring AIS. A
“major consulting services contract” means a consulting services contract for which it is reasonably foreseeable that the value of the
contract will exceed $15,000 for a state agency or $25,000 for an institution of higher education other than a public junior college. A
consulting services contract cannot be divided into more than one contractto avoid the procurement requirements pertaining to major
consulting services contracts.” In selectinga consultant, the agency must base its choice on demonstrated competence, knowledge,
qualifications, and on the reasonableness of the proposed fee for the services.?* If other considerations are equal, the agency must give

preference to a consultant whose principal place of business is located in the State or who will manage the consulting services

contract wholly from an office in the State.?

A consulting services contract with an agency must include provisions that allow the agency and any other agency and the
Legislature, at the contracting agency’s discretion, to distribute any consultantreports and postthe report on the agency’s website or
thewebsite of astandingcommittee of the Legislature.?* The distribution of the report will not affect the application of Chapter 552 of
the Texas Government Code.?*!

Care must be taken to closely follow all statutory requirements for procuring consulting services. A consulting services contract, or
renewal, amendment, or extension, is void under the following circumstances:

1. the contract is entered into without complying with the ESBD posting requirements and notification requirementstothe LBB
andGovernor’sBudgetandPlanning Office. (Refertothe “Pre-Award Notification and Publication Requirements for Major Consulting
Services Contracts, “Post-Award Notification and Publication Requirements for Consulting Services Contracts,” and Publication
Requirements for Renewals, Amendments, and Extensions to Consulting Services Contracts” described in this Section of the
Guide); and

2. the contract is entered into with a private consultant who hasbeen employedbythatagencyorbyanotheragencyat anytime
duringthe twoyears preceding the making of the offer and failed to disclose in the offer:

a. the nature of the previous employment with the agency or the other agency;

b. the date the employment was terminated; and

c. the annual rate of compensation for the employment at the time of its termination.?*

If the contractis void, CPAmay notdraw a warrant or transmit money to satisfy an obligation under the contract and an agency

may not make any payment under the contract with state or federal money or money held in or outside the state treasury.*

21 TEX. GOV'T CODE § 2254.023.

232TEX. GOV'T CODE § 2254.021(1).

233 TEX. GOV'T CODE § 2254.026; TEX. GOV'T CODE § 2254.021(5) (defining “state agency” to be (1) a
department, commission, board, office, or other agency in the executive branch of state
government created by the state constitution or a state statute, (2) the supreme court, the court
of criminal appeals, a court of appeals, or the Texas Judicial Council, or (3) a university system or
an institution of higher education as defined by Section 61.003 of the Texas Education Code, except
a public junior college).

TEX.GOV'TCODE§2254.021(6) (defining “state governmental entity” to be a state
department, commission, board, office, institution, facility, or other agency the

jurisdiction of which is not limited to a geographical portion of the state. The term
includes a university system and an institution of higher education, other than a public
junior college, as defined by Section 61.003 of the Texas Education Code. The term does
not include a political subdivision.).

23
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TEX. GOV'T CODE § 2254.038.

236 TEX. GOV'T CODE § 2254.021(2).

237 TEX. GOV'T CODE § 2254.035(a). The value of the contract for purposes of
determining division includes all renewals, amendments, and extensions of the
contract. TEX. GOV'T CODE § 2254.035(b).

238 TEX. GOV'T CODE § 2254.027.

239 TEX. GOV'T CODE § 2254.027.

240 TEX. GOV'T CODE § 2254.041(a).

241 TEX. GOV'T CODE § 2254.041(b).

242 TEX. GOV'T CODE § 2254.034(a)-(b), (d).

243 TEX. GOV'T CODE § 2254.034(c).
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Pre-Award Notification and Publication Requirements for Major Consulting Services Contracts Before entering into
amajor consulting services contract, the RRC must

1. notify the LBB and the Governor’s Budget and Planning Office that the agency intends to contract with a consultant;

2.giveinformationtothe LBBandthe Governor’s Budget and Planning Office to demonstrate that the agency has complied or will
comply with Sections 2254.026 and 2254.027 of the Texas Government Code; and

3. obtain afinding of fact from the Governor’s Budget and Planning Office that the consulting services are necessary*

The Consultant Contract Finding of Fact Request is located on the Governor’s Budget and Planning Office website.?* Notification to the

LBBshould be sent to contractmanager@|bb.texas.gov. A major consulting services contract that an agency enters into without first obtaining

afinding of fact from the Governor’s Budget and Planning Office is void.**

Inaddition to notifying the LBB and the Governor’s Budget and Planning Office, an agency must file a notice of its intent to solicit for
consulting services on the Electronic State Business Daily not later than the 30th day before entering into amajor consulting services
contract. The solicitation notice must include the following:

* aninvitation for consultants to provide offers of consulting services;

* the name of the individual who should be contacted by aconsultantthatintendsto respondtothesolicitation;

* the closing date for the receipt of proposals;

¢ theprocedurebywhichtheagencywillawardthe contract;

* information on whether the consulting services sought by the agency relate to services previously provided by a consultant; and

¢ information on any intention to award the contract for the consulting services to a consultant that previously provided the services,
unless a better offer is received.”’

24 TEX. GOV'T CODE § 2254.028(a). This requirement does not apply to a major consulting services
contract to be entered into by an institution of higher education other than a public junior college if
the institution includes in the invitation published under Section 2254.029 of the Texas Government
Code a findingby the chief executive officer of the institution that the consulting services arenecessaryand
anexplanation ofthatfinding. TEX. GOV'TCODE§2254.028(c),

245 The Office of the Governor website is located at www.gov.texas.gov.

26 TEX. GOV'T CODE § 2254.028(b).

247TEX. GOV'T CODE § 2254.029.

Post-AwardNotificationand Publication Requirements for Consulting Services Contracts The RRC must provide
written notice in a prescribed format to the LBB not later than the 10th day after the date the entity entersinto a contract for
consulting services if the amount of the contract, including an amendment, modification, renewal, or extension of the
contract, exceeds $14,000.%*%

Not later thanthe 20th day after the date of enteringinto a major consulting services contract, a notification of award must be
posted to the ESBD if the contract is expected to exceed $25,000. 2* For a consulting services contract with a political
subdivision, disclosure and itemization of certain expenditures related to lobbying activities are also required by Section
2254.030 of the Texas Government Code. **°

Notification to the ESBD should include the following:

+ adescription of the activities that the consultant will conduct;
+ the name and business address of the consultant;
¢+ the total value and the beginning and ending dates of the contract; and

+ the dates on which documents, films, recordings, or reports that the consultant is required to present to the agency are due.
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Notification and Publication Requirements for Renewals, Amendments, and Extensions to Consulting
Services Contracts

If the RRC intends to renew, amend, or extend a major consultingservices contract the agency must comply with “Pre-
Award Notification and Publication Requirements for Major Consulting Services Contracts” described in this Section of the
Guide if the contract after the renewal, amendment, or extension is a major consulting services contract. ** Notification
to the ESBD should be made not later than the 20t day after the date the contract is renewed, amended, or extended.

If the RRC intends to renew a contract that is not a major consulting services contract must comply with the “Pre-Award
Notification and Publication Requirements for Major Consulting Services Contracts” described in this Section of the Guide
if the original contract and the renewal contract have a reasonably foreseeable value totaling more than $15,000, or
$25,000 for an institution of higher education other than a public junior college. »?

An agency that intends to amend or extend a contract that is not a major consulting services contract shall comply with the “Pre-
Award Notification and Posting Requirements for Major Consulting Services Contracts” described in this Section of the Guide if the
original contract and the amendment or extension have a reasonably foreseeable value totaling more than $15,000, or $25,000 for an
institution of higher education other than a public junior college.”*

248 TEX. GOV'T CODE § 2254.0301(a). Section 2254.301 of the Texas Government Code does
not apply to a university system or institution of higher education as defined by Section 61.003 of
the Education Code. TEX. GOV'T CODE § 2254.0301(b).

249TEX. GOV'T CODE § 2155.083(k).

250TEX. GOV'T CODE § 2254.030.

2S1TEX. GOV'T CODE § 2254.031(a).

22 TEX. GOV'T CODE § 2254.031(b).

253 TEX.GOV'TCODE§2254.031(d).

Emergency Waiver of Compliance for Consulting Services Contracts The Governor, after receipt of a request froman
agency, maygrantalimited waiver ofcompliance with the statutory provisions governing consulting services for an agency that requires
consulting services before compliance can be completed because of an unforeseen emergency.®* The waiver must include
information required by the Governor, including:

* information about the nature of the emergency;
* thereasonthattheagencydidnotforeseethe emergency;
+ thenameoftheconsultantwithwhomtheagencyintendsto contract; and

¢ the amount of the intended contract.”®

The agency must include a detailed description of the emergency, on which the request for waiver was predicated, with
the information filed with the Secretary of State for publication in the Texas Register. *® As soon as possible after the
Governor grants a limited waiver, the agency must comply with the statutory provisions to the extent that the
requirements of the provisions are not superfluous or ineffective because of the waiver. *’

254 TEX. GOV'T CODE §2254.025(a). “Unforeseen emergency” means a situation
that suddenly and unexpectedly causes a state agency to need the services
of a consultant. The term includes the issuance of a court order, an actual or
imminent natural disaster, and new state or federal legislation. An emergency is
not unforeseen if a state agency was negligent in foreseeing the occurrence of the
emergency. TEX. GOV'T CODE § 2254.025(e)

255 TEX. GOV'T CODE § 2254.025(b).

256 TEX. GOV'T CODE § 2254.025(c).

257 TEX. GOV'T CODE § 2254.025(c).
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Procurement Method — Legal Services

The OAG provides legal services to state agencies.”®Except as authorized by other law, a contract for legal services between an
attorney, other than afull-time employee of the OAG, and a state agencyin the executive department, other thanan agency
established by the Texas Constitution, must be approved by the OAG to be valid.?®

The OAG may require agencies to obtain outside legal services through a competitive procurement process, under conditions
prescribed by the OAG.?*° Unless an exemption is obtained from the OAG, anagencyis required to publishaRequest for
Qualifications (RFQ) on the ESBD for a minimum of 30 calendar days before selecting outside counsel, regardless of the anticipated
maximum liability of the anticipated Outside Counsel Contract (OCC).%*

To obtain OAG approvalfortheuse of services provided by outside counsel, the agency must electronically submit a Request toRetain
Outside Counsel (RtR)andthe proposed OCCtothe OAG.?*?Deviations from the prescribed OCC template are not permitted without
the OAG’s prior approval. An amendment to an OCC also must be approved by the OAG.?*® Questions regarding the electronic
submission process may be sentto general.counsel@oag.texas.gov.

If the contingent legal services contract is also a contingent fee contract, the agency must comply with the requirements set forth in
Subchapter C, Chapter 2254 of the Texas Government Code. The term “contingent fee contract” means a contract for legal services under
whichtheamountorthe paymentofthefeefortheservices is contingentin whole orin part on the outcome of the matter for which the
services were obtained.”*

Astate governmental entitythat hasauthoritytoenterintoacontractforlegal servicesinitsownname mayenterintoacontingent fee
contract for legal services only if:

1. the governing body of the state governmental entity approves the contract and the approved contract is signed by the presiding
officer of the governing body, or

2.foranentitythatisnotgovernedbyamultimembergoverning body, the elected orappointed officer who governs the entity
approves and signs the contract.”*

Before approving the contract, the governing body, elected or appointed officer, or governor, as appropriate, must find that:

1. there is a substantial need for the legal services,

2. the legal services cannot be adequately performed by the attorneys and supporting personnel of the state governmental entity or
by the attorneys and supporting personnel of another state governmental entity, and

3. the legal services cannot reasonably be obtained from attorneysin private practice underacontract providing only for the payment
of hourly fees, without regard to theoutcome of the matter, because of the nature of the matter for which the services will be
obtained or because the state governmental entity does not have appropriated funds available to pay the estimated amounts
required underacontract providing only for the payment of hourly fees.?%

Certain contingent fee contracts also require that the RRC obtain a finding from the LBB that the RRCdoes not have appropriated

funds available to pay the estimated amounts required under a contract providing only for the payment of hourly fees.?®” A

contingent fee contract for legal services is void if the RRC fails to obtain the required LBB finding.*®®

Moreover, a contract entered into or an arrangement made in violation of Subchapter C, Chapter 2254 of the Texas Government
Code is void as against public policy, and no fees may be paid to any person under the contract or under any theory of recovery for
work performed in connection with a void contract. 2%

258 TEX. GOV'T CODE §§ 402.021, 402.0212(a).

259 TEX. GOV'T CODE § 402.0212(a). Invoice processing standards also apply to these
contracts. TEX. GOV'T CODE § 402.0212(b)-(b-3).

260 TEX. GOV'T CODE § 2254.154. Cf. TEX. GOV'T CODE § 2151.005 (The State
PurchasingandGeneralServicesAct, SubtitleDofTitle10ofthe TexasGovernment
Code does notapply to (1) obtaining outside legal counsel services, (2) obtaining
expertwitnesses, or (3) procuring litigation-related goods and services for which
competitive procurement is not feasible under the circumstances.).
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261 1 TEX. ADMIN. CODE § 57.4.
262 1 TEX. ADMIN. CODE § 57.3.
263 ] TEX. ADMIN. CODE § 57.5(a).

264 TEX. GOV'T CODE § 2254.101(2).

265 TEX. GOV'T CODE § 2254.103(a).

266 TEX. GOV'T CODE § 2254.103(d).

267 TEX. GOV'T CODE § 2254.103(e).

268 TEX. GOV'T CODE § 2254.103(f).
260 TEX. GOV'T CODE § 2254.110.
270 TEX. GOV'T CODE § 771.002(1) (defining “agency” to be a department, board, bureau,
commission, court, office, authority, council, or institution of state government; an institution
of higher education or service or part of an institution; a local workforce development board;
and certain statewide job or employment training programs for disadvantaged youth).

Procurement Method — Interagency Cooperation
Contracts (IACs)

An interagency contract is a written understanding between the RRCand one or more agencies?°as authorized by Chapter 771 of the
Texas GovernmentCode.The RRCmay agree or contract with another agency for the provision of necessary and authorized
services (including technical services) and materials and equipment. Competitive bidding requirements do not apply to
Interagency Contracts.

BeforetheRRCmay provide orreceiveaservice orresource under the Interagency Cooperation Act, the RRC must have entered into a
written agreement signed by authorized representatives of both agencies and the contract (IAC) must specify the kind and amount of
services orresourcesto be provided, the basis forcomputing reimbursable costs, and the maximum cost during the contract term. To
ensure that an IAC is statutorily compliant, the RRC and contracting agencies must also certify that:

1. the services specified are necessary and essential and are properly within the statutory functions and programs of the affected
agencies of state government;

2.the proposed arrangements serve the interest of efficient and economical administration of those agencies;

3. the services, supplies or materials contracted for are not required to be supplied under contract to the lowest responsible
bidder;** and

4. the contract neither requires, nor permits, either party to exceed its duties and responsibilities or the limitations of its
appropriated funds.

A written IAC between two agencies is not required in the following circumstances:

1. anemergency for the defense or safety of the civil population orinthe planning and preparation for those emergencies;
2.cooperative efforts, proposed by the governor, for the economic development of the state; or

3. a situation in which the amount involved is less than $50,000.

When aninteragency exchange is exempt from the requirements of a written contract, the agencies involved must document the
exchange through informal letters of agreement or memoranda. As with other contractual agreements, it is best practice for a fixed term
tobeincludedinthecontract.Theinclusion ofatermination dateobligatestheagenciestoreviewandassess whetherthe contractis
needed andifanychangesin contract scope or pricing will be required before enteringinto asubsequent agreement.

POTEX. GOV'T CODE § 771.002(1) (defining “agency” to be a department, board,
bureau, commission, court, office, authority, council, or institution of state
government; an institution of higher education or service or part of an institution;
a local workforce development board; and certain statewide job or employment
training programs for disadvantaged youth).
271 TEX, CONST. Art. XVI, § 21; TEX. GOV'T CODE § 771.003.
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Procurement Method — Interlocal Cooperation
Contracts

An interlocal contract is a written understanding authorized by the Interlocal Cooperation Act, Chapter 791 of the Texas
Government Code. The purpose of the Interlocal Cooperation Act is to increase the efficiency and effectiveness of local
governments by authorizing them to contract, to the greatest possible extent, with one another and with agencies of the
State.?”?

A local government may contract with another local government, an agency of the State, an agency of another state, and a
federally recognized Indian tribe located within the boundaries of Texas.??

The term “local government” refers to a

1. county, municipality, special district, junior college district, or other political subdivision of this State or another state;
2. local government corporation created under Subchapter D, Chapter 431 of the Transportation Code;

3. political subdivision corporation created under Chapter 304 of the Local Government Code;

4. local workforce development board created under Section 2308.253 of the Texas Government Code; or

5. combination of two or more entities described by Paragraphs 1, 2, 3, or 4.2’

An interlocal contract must

1. be authorized by the governing body of each party to the contract unless a party to the contract is a municipally owned
electric utility, in which event the governing body may establish procedures for entering into interlocal contracts that do
not exceed $100,000 without requiring the approval of the governing body;

2. state the purpose, terms, rights, and duties of the contracting parties; and

3. specify that each party paying for the performance of governmental functions or services must make those payments
from current revenues available to the paying party. *”*

An interlocal contractual payment must be in an amount that fairly compensates the performing party for the services or
functions performed under the contract.?’® In addition, a governmental entity of this State or another state that makes
purchases or provides purchasing services under an interlocal contract for a state agency, as that term is defined by Section
771.002 of the Texas Government Code, must comply with Chapter 2161 of the Texas Government Code in making the
purchases or providing the services.””” Depending on the specific contracting authority and type of services provided,
additional statutory requirements may apply to the interlocal contract.

22 TEX. GOV'T CODE § 791.001.

23 TEX. GOV'T CODE § 791.011(a)-(b).
24 TEX. GOV'T CODE § 791.003(4).

275 TEX. GOV'T CODE § 791.011(d).

276 TEX. GOV'T CODE § 791.011(e).
277TEX. GOV'T CODE § 791.011(g).

Procurement Method — State and Federal Surplus
Property Programs

The Federal and State Surplus Property programs are administered by the Texas Facilities Commission (TFC). The programs have different
laws, rules, and procedures. Specific procedures for use of these two programs are in Appendix 10.

Procurement Method — Request for Qualifications

A Request for Qualifications (RFQ) is generally used for professional services wherein the respondents are evaluated based solely on
their qualifications and skills.This solicitation methodis more like anapplicationprocess, whereitisveryclearwhatisexpectedfrom
thevendor.Priceis negotiated after the RRCselectsits preferred respondent based on how well the respondents met the published
qualifications.
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Vendors must respond to an RFQ by submitting theirqualifications to perform specified work.The submissions are reviewed to determine
the qualified respondent(s) who are requested to prepare aproposal, including cost, to perform the specific work as may be embodied
inan RFQ. Priceis notafactoruntil after the vendor is selected.

Procurement Method — Texas Disaster Act of 1975

Under Chapter 418 of the Texas Government Code, the Governor may by executive order or proclamation declare a state of disaster”® ifa
disaster has occurred orthatthe occurrence or threat of disasterisimminent. The Governor may suspend the provisions of any
regulatory statute® prescribing the procedures for conduct of state business or the orders or rules of an agency if strict compliance with the
provisions, orders, or rules would in any way prevent, hinder, or delay necessary action in coping with a disaster. For example, the Governor
may suspend enforcement of statutes and administrative rules regarding contracting or procurement that would impede any agency’s
emergency response that is necessary to protect life or property threatened by a declared disaster.

Apurchase made underadisaster mustclearlyrelate tothe disaster, conform to the directives of the disaster declaration, and occur within
the timeframe specified in the disaster declaration. The procurementfile, ata minimum, must contain a copy of the disaster
declaration, documentation to support the purchase, receiptof goods or services, and approval of the payment.An example of a disaster
declaration is in Appendix 11.

Emergency Procurement Ifapurchase does not fall within the parameters of a Governor-declared disaster, agencies should check
whether the purchase qualifies as an emergency purchase under the applicable procurement method.

278 The term “disaster” means the occurrence or imminent threat of widespread or severe
damage, injury, or loss of life or property resulting from any natural or man- made cause,
including fire, flood, earthquake, wind, storm, wave action, oil spill or other water
contamination, volcanic activity, epidemic, air contamination, blight, drought, infestation,
explosion, riot, hostile military or paramilitary action, extreme heat, other public calamity
requiringemergencyaction,orenergyemergency.TEX. GOV'T CODE §418.004(1).

27 The Governor's Office maintains a list of regulatory statutes and rules that may require
suspension during a disaster. TEX. GOV'T CODE § 418.0155.

Solicitation Process

Solicitation — IFB, RFP, RFO, RFQ
Overview

Depending on the procurement method selected, a solicitation may be required. If the selected procurement method does not require
issuance ofasolicitation (e.g., Term Contracts), thenthe Contract Developer will proceed to the Vendor Selection step of the
Procurement Cycle. For purchases made using informal bidding, refer to Competitive Bidding (IFBs, Informal Bidding) for the
applicable solicitation process.

There are certain advantages and disadvantages to every procurement method, and it is necessary to consider themin the context of
whatisbeingprocured.AnlnvitationforBids (IFB), forexample, would not usually be an appropriate procurement method for
procuring technical services, as the primary characteristics of an IFB are lowest price and meeting specifications with no
opportunity for negotiation. Likewise, a Request for Qualifications (RFQ) would not be a suitable procurement method for procuring
goods, as the essential feature of an RFQ is that price is not a factor until after vendor selection.When drafting the solicitation, the
Contract Developer mustbe carefulto ensurethatthesolicitationaligns with the applicable procurement method.
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Comparison of Competitive Procurement Methods

Thetablebelow providesasummaryofthedistinguishingcharacteristicsforthe mostcommonlyused competitive procurement methods.

Comparison of Competitive Procurement Methods

Procurement Method Use When Advantages Disadvantages

Defined specifications may

Award process issimpler. be difficult to develop.
Products and services In determining bestvalue, Does notencourage
Invitation for Bids (IFB) are standardized or price and whether the innovative solutions.
uniform. goods or services meet
specifications are the most | Negotiations are notallowed
important considerations. if there is more than one

responsive bidder.

Allows for customized
proposals suggesting

Request for Proposals When negotiations are | different approaches to the .
. . Lead time for procurement
(RFP) desired. same business need. is much greater.
Vendor is expected to Allows for negotiations. .
Request for Offers provide innovativeideas EvaIuat|onCsoE?ng)’:o be more
(RFO) or solutions. Considerations in addition to piex.
price are used to determine
best value.

L Selection is made
Request for Qualifications solely on the skills and

(RFQ) [This method is qualifications of the Emphasizes the competency Vendr?crelsissg!aec;(;gtléﬁfore
usually required by vendor. and experience of the P 9 '
statute, e.g., Professional vendors.
Services '] Price is not a factor until Two step process.

after a vendor is selected.

TABLE NOTES

1 Texas Government Code, Chapter 2254, SubchapterA

Request for Applications

In contrast to the procurement methods, a Request for Applications (RFA) is not a sanctioned method for procuring goods and services
from a vendor. An agency issues an RFA when it, as the grantor, is responsible for awarding grant funds to other entities such as
other state agencies, local governments, non-profit organizations or private entities.

AnRFAisusedtoinvitegrantapplications,inwhichthegrantsaretiedtodesignated fundsand foraspecificpurpose. An RFAmust
include the grant objective, guidelines, and any limitations on spending or eligibility.It is recommended that agencies include the Essential
Provisions in grant agreements.An RFA must also specify evaluation criteria that will determine which applications are funded and any
other information that is needed to submit an application.

Whenissuing an RFA, an agency should consider the Uniform Grant Management Standards (UGMS) to the extent they are applicable.
UGMS were established to promote the efficient use of public funds by providing awarding (grantor) agencies and grantees a

standardized set of financial managementproceduresand definitions by requiring consistency among grantor agenciesin their
dealings with grantees.
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Solicitation — Preparation
Overview

Once the Contract Developer has conducted a needs assessment, obtained a cost estimate, developed an Acquisition Plan, chosen the
proper procurement method, and determined that a solicitation is required, the next step is to begin drafting the solicitation.For some
procurements, like spot purchases or purchases using a set aside program or Term Contract, the solicitation development activities by the
Contract Developer may be comprised of an administrative due diligence review of the requirementslisted onthe requisition for
compliance with applicable procurementlaw and agency best practice before initiating the purchase.

For other procurements, the solicitation drafting phase of the Procurement Cycle involves a collaborative multi-departmental
approach.Forthese procurements, itiscommon for there to be a kick-off meeting with the key stakeholders (such as the Contract
Developer, end-user, subject-matter experts, Contract Manager, legal personnel, and informational technology representatives, if
applicable) to discuss the requirements for administering the contract fromsolicitationissuanceto contract closeout.The number of key
stakeholders involved in the solicitation drafting activities increases relative to the complexity of the procurement.

Eachsolicitationis unique, so for the solicitation to be successful, the Contract Developer must not only be familiar with the requirements of
theagency’sneeds, interms of whatis being procured, but also the applicable industry standards as well as the statutory requirements and
procurement practices associated with the selected procurement method. For example, if an agency is procuring medical staff, the Contract
Developer must be knowledgeable that

* an IFB, which does not permit negotiation, would not be a suit- able procurement method to acquire these services, and

* the solicitation and any resulting contract must include arequirement for the medical staff to hold and maintain proper
professional licenses and certifications, a means for the Contract Manager to monitor the requirement during the contract term, and
aremedy for vendor noncompliance.

Procurement Lead Time

One of the first steps in the solicitation process is to consider the procurement lead time. Procurement lead time is the interval

betweenadecisionto purchasea productorservicetowhenthe contractisawarded.The suggested lead timeis 180 days fromstartto
completion, but this time frame will vary depending on the specific requirements of the agency and the complexity of the procurement.

Examples of tasks that may impact the lead-time include, but are not limited to, the following:

+ The actual preparation of the solicitation document can affect lead-time. Coordination and collaboration between members of the
various agency teams, as well as structured planning and thorough research can shorten this period. Onthe other hand,
inadequate planning and research along with lack of communication among team members, each with subject matter expertise,
may cause the preparation of the solicitation document to be prolonged.

+ Thetime required for the Contract Developer to finalize the solicitation document can vary depending on how well the scope
of work or specifications are written by the end users.The Contract Developeris responsible for ensuring the solicitation
documents are complete, allow for competition, and follow all applicable statutes, rules, and procedures.

+ A30-day solicitation period is recommended for RFPs, while RFOs may necessitate alonger posting time.Individual agencies are
encouraged to consider the solicitation posting times on a case-by-case basis, keeping the statutorily mandated minimumtime
periodsin consideration. A particularly complex or unusual scope of work may result in many vendor questions, in which case, an
extended solicitation period would be recommended. Evaluation of the proposals may take more or less time, dependingonthe
sizeofthe evaluation committee and the complexity of the procurement. Likewise, the number of proposals to be evaluated
impacts the evaluation time frame. The evaluation period could also be extended if there are presentations, discussions, or best
and final offers.

+ Contract negotiation and contract formation timeframes may vary depending on the complexity of the procurement and the
skillset ofthe agency’s negotiationteam.Also, personnel unavailability may also be afactoras delays may occurduetoinclement
weather events, national and local holidays, illness, scheduled vacation, and the like.

+ Theactual process ofaward may be quickinsmalleragencies but lengthierin larger agencies with more detailed approval
processes, or where board approval is required. This time-frame mayalso differ significantly betweenaPOandaformal executed
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contract. Depending on the signaturerequirements of the agency and the contractor, the contract execution lead- time may need to
be adjusted.

As part of the solicitation planning process, it is best practice to use the table below or similar tool to document the
procurement lead time. The chart below is a guideline for documenting procurement lead time in simple procurements with
minimal vendor negotiation required.

Procurement Lead Time

(Template)
Task Number of Days to Complete Due Date
Decision Made to Procure — April 10th
Drafting Solicitation 45 days May 25th

CAT Review > $5M
SPD Delegation Review:
Services > $100K 30 days June 24th
SPD Delegation Review:

Goods > $50K

Finalize Solicitation for Issuance 15 days July 9th
Solicitation Advertised = July Sth
Submission of Questions 4-5 days July 13th
Release of Official Response to Questions 2-3 days July 15th
Response Deadline 14 days July 23rd
HSP Evaluation 3 days July 26th

Evaluation of Responses 14 days August 9th

o Netaton 10 days

(ll sgntures obtaied) 12 days August 31st

Performance Begins Contract Effective Date September 1st

Internal Calendar of Events

Itis prudent for the agency to develop an internal calendar of events for the procurement.The internal calendar of events should include not
onlythe dates detailed inthe external calendar of events, but also the milestone dates of activities or events occurring pre- and post-
solicitation identified by the agency to be critical to the success of the procurement.

Critical path eventstobe addressedintheinternal calendar of events may include routine activities such as the agency’s standard inter-
departmental workflow timelines and fiscal year end deadlines and procurement-specific events such as statutorily mandated project
commencement dates and the onboarding of asuccessor contractor prior to cessation of services by the incumbent contractor.

The internal calendar of events must be included in the Acquisition Plan or other procurement monitoring tool thatis used as a gauge to

keepthe procurement onschedule.Indevelopingtheinternal calendar of events, Contract Developers should be mindful of the amount of
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the time scheduled for document review. Contract Developers must allow sufficient time for oversight reviews, such as SPD
Delegation, CAT review, and QAT review (if necessary), and meaningful evaluation and negotiations.A procurement value threshold chart
isin Appendix 7.

Belowisan example of aninternal calendar of events, beginning with pre-solicitation milestones, continuing to encompass the solicitation
calendar of events, and ending with post-solicitation milestones.

Internal Calendar of Events

1 Budget (approval/questions)

2 Kick Off Meeting (CD, CM, End User)

3 Draft Solicitation

4 Agency Approvals for Issuance
CAT Review > $5M

5 SPD Delegation Review: Services > $100K
SPD Delegation Review: Goods > $50K

6 Solicitation Issued

7 Pre-Bid/Offer/Proposal Conference

8 Due Date for Written Questions

9 Date of Issuance of Agency’s Written Answers

10 Due Date for Responses

11 Internal Post Award Meeting

Vendor Selection

12 | £ aluation Committee (RFP, RFO, RFQ) or Bid Tabulation (IFB)

13 Negotiation (if permitted) and Contract Formation

14 Contract Award

15 Transition Meeting Between Contract Developer and Contract Manager

16 Post Award Meeting with Contractor

17 Project Start Date

18 Project Completion

19 Contract End Date

Drafting Tips

A solicitation is effective when the RRC’s requirements are clearly articulated to the vendor community. In contrast, a solicitation is
ineffective if it is awkwardly worded, disorganized, or contains errors orvisual distractions. A poorly drafted solicitation may prompt
responses that are not aligned with our actual requirements orinclude unnecessary costs duetovendor confusion.lt is imperative that the
solicitation be written in a mannerthat attracts responses that meet the RRC's business need.

The following are techniques which are commonly used in effective solicitation drafting.

61



1. Organize Content for Readability Present the informationin alogical manner.Include relevant documents (e.g., organizational
charts, site plans, work flow diagrams) as attachments to the solicitation to facilitate readability and ease of reference.

2. Use Short, Precise Sentences The information contained in the solicitation should be presented in a direct manner.For example,
the text should plainly state who is to do what:

Inits Response, Respondent mustinclude.... The Awarded Vendor shall provide....
The Solution delivered by the Awarded Vendor shall include the following....

Within five (5) business days of receipt of the Project Plan, the Agency shall....

3. Use Active Voice Active verbs assign responsibility to a particular entity more clearly than passive verbs.

Example of Active Voice: Contractor shall develop
theSolutiontobescalable to X standard.

Example of Passive Voice:  The Solution shall be
scalable to X standard.

Inthe passive voice example, itis notapparent whether the contractor, the agency, or both parties areresponsible for the
referenced standard. The preferred writing style for solicitations is to use active rather than passive verbs.

4. Use “Shall,” “Must,” “May,” and “Should” Appropriately

Shall and Must.The words “must” and “shall” are used to describe a command or mandatory condition. Care should be taken
when stating mandatory conditions as inappropriate use could result in a restrictive specification or disqualification of a
response.

May and Should. The words “may” and “should” are used to describe an advisory or permissible action. These words do not
represent a mandatory condition for which the vendor must comply.

5. Use Terms Consistently The use of consistentterminology throughout the solicitation helps the reader understand the scope of
work as well as the terms and conditions ofthe procurement. In contrast, using multiple terms to describe a particular person,
function, activity, item, or entity is likely to cause confusion.For example, it is not advisable to use the following terms
interchangeably within the solicitation to indicate the same entity: successful respondent, selected vendor, awarded vendor, vendor,
selected contractor, awarded contractor, and contractor.

6. Avoid Ambiguity Do not use terms that have the potential for more than one interpretation.Define terms, even industryterms, to
ensurethereisnomisunderstandingastothe meaning of the term.

7. Avoid Repetition State the requirement one time. Stating a requirement more than once does not emphasize its
importance, but it does increase the likelihood of confusion especially if there are slightly different variations of the
requirement stated in different parts of the solicitation.

8. Proofread The solicitation should be proofread to ensure that the requirements are clearly and accurately described, extraneous

statements that have no practical value are removed, and there are no spelling errors. The final version ofthe documentshould
haveaprofessionallookandfeel.

Use of Hyperlinksin Solicitations Agencies may use hyper-links within solicitations as a convenient means to deliver electronic
content to potential respondents. However, the incorporation of information using hyperlinks should be carefully considered.Whilehyperlinks
may provideanefficientmeansbywhichtotransmit information, they also give rise to issues which include, but arenot limited to, the
following:

¢+ Inaccurate or Extraneous Information Templates are often used as a starting point when solicitations are drafted and, while
hard copy content may be reviewed by the drafter, hyper- links are sometimes overlooked and not verified for accuracy.
Consequently, the issued solicitation may contain errors or otherwise conveyinformation thatis not consistent with the
drafter’s intent.

+ Inadvertent Amendment to Solicitation or Contract
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Information on web pages may change over time. The terms of a solicitation or resulting contract may be inadvertently
amended depending upon the nature of the information provided by way of hyperlink in the solicitation.

* No Record of Hyperlink Content Hyperlinks may become inactive because web pages are moved or no longer exist. This is of
particular concern after contract award as uncertainty of contract terms may lead to service delays, disputes, and possibly
litigation.

The best practice for most solicitations may well be to avoid the use of hyperlinks altogether. If hyperlinks are used, the electronically
linked information should be downloaded, included in the procurement file, and properly retained in accordance with applicable records
retentionschedule. Guidanceregardingtheuseofhyperlinks withinsolicitations should be soughtfromagencylegal counsel.

Content

Overview

The solicitation must contain all information required for vendors to respond to the agency’s procurement opportunity. The content of a
solicitation will vary depending on what is being procured, the complexity ofthetransaction,andtheidentifiedrisksassociated with the
procurement. Care must be taken to identify all of the agency’s requirements in the solicitation, because the agency will not be able to hold a
vendor accountable for performance of arequirement that is not specified in the solicitation or resulting contract.

Contract Developers must not only ensure that the solicitation contains all of the agency’s requirements but also thatthose
requirements are presented in an organized manner. Because there is not a statewide solicitation template that is mandated for agency use,
the RRC should develop their own agency-specific solicitation templates. For reference, examples of CPA solicitation templates are

availableintheProcurementFors Librarylocated onthe CPA website.?®

Solicitations, regardless of organizational structure, usually include the following components:

* Introduction

* Minimum Vendor Qualifications

* Scope of Work

* Payment and Pricing Terms

* Contract Term

* Terms and Conditions

* Response Submission Requirements

* Evaluation Criteria for Award

280 The CPA website is located at Comptroller.Texas.Gov.

Introduction

Theintroduction section of the solicitation provides the vendor community with a high-level summary of the procurement.This portion of
the solicitation may contain a brief narrative description of the historical events relevant to the agency’s business need and, if
appropriate, the agency’s future intentions that may have bearing on the products or services to be procured.Care must be taken that
contractual requirements are notincludedinthe informational text.

SolicitationCalendarofEvents Itisbestpracticetoincorporate acalendar of eventsinthe solicitation. Ideally, the calendar of events
should be located near the front of the document, so vendors can quickly determine how long they have to submit questions, prepare
responses, and plan for the anticipated date of award.

The Contract Developer must ensure that the timeframes provided in the solicitation calendar of events are appropriate to the
complexity and cost of the solicitation. The solicitation period should allow a reasonable time for interested eligible vendors to
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respond. The Contract Developer should be mindful that shorter response deadlines may limitthe number of vendor responses or
even discourage participation by vendors.

The following example lists the events that are typically included in the solicitation calendar of events.

Solicitation Calendar of Events

1 | Date of Solicitation Issuance

2 | Pre-Bid/Offer/Proposal Conference

3 | Due Date for Written Questions

4 | Date of Issuance of Agency’s Written Answers

5 | Due Date for Responses

6 | Anticipated Date for Commencement of Services

Minimum Vendor Qualifications

Vendor qualificationsrelate tothe characteristics of the vendor. Care must be taken to ensure that the minimum vendor qualifications
are tailored to the business need.Examples of minimum vendor qualifications include the following:

¢ specifiedtechnicalskill, certification, orlicensingrequirement;

* minimum number of years’ experience (business and/or personnel);
¢+ production facility requirements;

* projects of similar size and scope;

* notpresentlydebarredfromparticipationinstatecontracts,and

* demonstration of adequate financial capability based onstandards that are defined within the solicitation.

Prequalification Criteria IfRRCdetermines that certain vendor qualifications must be met for the response to be eligible for
consideration, these qualifications must be clearly stated inthe solicitation. These criteriaare reviewed by the agency on a “pass/ fail”
basis. The solicitation must provide notice tointerested vendors of the threshold condition(s) which, if not satisfied, will result in the agency’s
rejectionoftheresponse. Ifthese criteriaare notclearly evident from the context of the solicitation, it is recommended that
prequalification criteria be identified by a statement similar to the following: “Failure to meet this mandatory qualification shall result in
disqualification of the response and the response shall receive no further consideration.”

Scope of Work
Overview

The scope of work is a description of the products and services to be provided by the vendor whoisawarded the contract.The Contract
Developer should use the business requirements identified in the Needs Assessment as the starting point for drafting the scope of work.
The success or failure of a contract can usually be linked to the adequacy of the planning, analysis, and thoroughness of the scope of
work.Time spent planning, analyzing, and drafting the scope of work will resultin savings of time, resources and money, and will
improve the quality of products and service provided.

The scope of work should be written in a manner which provides a clear and thorough description of the products and services to be
provided while at the same time fostering competition. A scope of work should be logically organized and tailored to the agency’s business
need. Matters customarily addressed in a scope of work include the following:

* Vendor responsibilities
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* Provide compliant deliverables by the due date

* Furnish services using qualified personnel

¢+ Perform tasks at a specified location
* Constraints on the vendor

¢ Limited availability of agency resources (e.g., Mon-Fri.8 am.to 1 p.m. CT access only)

+ Agency security policies (e.g., state building admittance procedures, email encryption protocols)
+ Agency responsibilities

+ Permitreasonable access to agency personnel

¢+ Grant suitable access to agency facilities (including storage space for vendor materials and supplies), equipment, and
computer systems

+ Evaluation of vendor performance (e.g., standards of performance, inspection, testing, and deliverable acceptance and rejection
process)

+ Communication protocol (e.g., designated points of contact, routine communications, and escalation plan for problem
resolution)

When drafting the scope of work, the Contract Developer should select the appropriate specification type, consider utilizing
deliverables and milestones, and include applicable professional license and certification requirements and established standards.
The Contract Developer should also incorporate into the scope of work the strategy for monitoring vendor performance and all
applicable transaction-specific requirements. As appropriate, the Contract Developer should seek the assistance of agency
information security personnel and legal counsel regarding the suitability of internal, possibly confidential, agency information being
included as part of the solicitation.

Specifications

A specification is a description of a product or service the agency seeksto procure andis alsowhatthe vendor must offerto be
considered for contract award. The most common types of specifications used in government procurementsare

+ performance-based,
¢+ design-based, or

+ mixed (i.e., a comingling of both performance- and design- based specifications).

Performance-Based Specifications Performance-based specifications focus on outcomes or results rather than the process by
which the products and services are produced. Respondents bear the burden of choosing the approach that will be utilized to
accomplish the agency requirement. Performance based specifications allow respondents to bring their own expertise, creativity, and
resources to satisfy the agency requirement. Agencies must ensure that performance specifications are reasonable and measurable.

Design-Based Specifications Design-based specifications focus on how the vendor must perform the service or how the product
is maderatherthanwhatthe productorservice does.Respondents haveverylittle discretion astothe methodsordetailed processesto
be used.Agencies must ensure that processes are in place to properly inspect and test for compliance with the specifications.

Examples of Performance-Based, Design-Based, and Mixed Specifications

Contractor shall provide media services for Texas Tourism which shall increase the tourist
dollars by a minimum of 3 percent in the next fiscal year. Visits by out-of-state tourists shall
increase by a minimum of 10 percent. These figures will be measured as reported by the
Performance-based Texas Chamber of Commerce.

specification

Contractor shall provide a pen that precisely writes with no skipping or smearing. Ink shall
not penetrate through paper. Minimum writing distance of ink shall be 500 miles.

Contractor shall conduct at least seven media campaigns for Texas Tourism during the fiscal
year. Three of these campaigns must be directed to out-of-state tourists.
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Design-based Contractor shall provide a pen that has a white round plastic barrel of Va-inch-diameter.

specification Length of pen, including cap, shall not exceed 5-3% inches. Ink cartridge shall have a
tungsten carbide ball in stainless steel tip. Point shall not exceed 0.3 mm fine point. Ink
shall be black.

Contractor shall provide media services for Texas Tourism which shall include a minimum of
seven media campaigns during the fiscal year. Media services shall provide for a minimum
increase in tourist dollars of 3 percent in the next fiscal year as measured and reported by
Mixed specification | the Texas Chamber of Commerce.

Contractor shall provide a 0.3 mm fine point, black ink pen. The pen shall precisely write
with no skipping or smearing.

Descriptive Specifications—Referenced Brand or Equal Descriptive specifications for products must provide those principal
physical, functional or other characteristics that are essential to the minimum business needs while providing open and competitive bidding.
The specifications should not include minimum or maximum restrictive dimensions, weights, materials or other characteristics that are
unique to one brand name or would eliminate competition of other products. As a best practice, a minimum of two known acceptable
manufacturer/brand namesand model numbersthat are currently being manufactured should be referenced as “or equal.” Restrictive
descriptive characteristics which are essential to the intended use may be included only if all the manufacturer/brands referenced in
the solicitation can qualify.

An example of a referenced brand or equal is as follows: Referenced Manufacturer/Brand, Product/Model Number or Equal: ABC Mfg. No. 1234 or
XYZ Mfg. Co. No. 556677. The solicitation should include a clause citing the purpose for the references as “or equal” and the submittal
requirements for evaluation.For example, a solicitation clause for a referenced brand is as follows:

Catalogs, brand names, or manufacturer’s references are descriptive only and indicate type and quality desired.Bids on brands of
like nature and quality will be considered.If proposing other than the referenced brands/model number, Bidder must provide the

manufacturer, brand, or trade name, product number and provide complete descriptive information of product offered and include it
with the bid.

The evaluation of “or equal” offers shall be given full consideration and offers meeting the specification shall not be rejected for minor
differences in design, construction or features from the reference models that do not affect the suitability of the product for its
intended use.

Restrictive Specifications Restrictive specifications have the potential to limit competition.Agencies must be careful not to
inadvertently customize a product or service when drafting specifications. As an example, consider an agency purchase of 4-inch
resealable bags when the agency’s business need could be satisfied with the industry standard of a 5-inch resealable bag.In this
scenario, the agency requirement of a non-standard bag size willreduce the eligible vendor pool to only those vendors capable of
providing the customization as well as result in increased cost to the State due to the customization.Regardless of whether the
specification is performance-based, design-based, or mixed, restrictive specifications which result in proprietary procurements are not
permitted unless the procedures for Proprietary Purchases are followed.

Deliverables and Milestones

Deliverables and milestones are often used in projects to assess whether required tasks are being provided in accordance with an
agreed timeline. Depending on the procurement, the Contract Developer may decide to utilize deliverables and milestonesfor certain
contractor activities described in the scope of work. One of the benefits to specifying key deliverables and milestones in the solicitation s
thatitestablishestheagency’s expectations regarding timeline and payment (e.g., major deliverables should be tied to a milestone
payment schedule) and ensures that all respondents will submit responses using the same agency-designated service parameters.

Deliverable Adeliverableisameasurabletask oroutcome (e.g., product, service). Areportis one of the most common contractor-
provided deliverables. There are various types of agency-requested reports. For example, a status report is used by the agency to assess
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whether products and services are being provided by the contractor onschedule; atime sheet, however, is used by the agency to track time
spent by contractor personnelin performance of the contract.

Milestone A milestone is a scheduled event associated with a deliverable. Milestones are a means to gauge progress. For
instance, a milestone may be the date when a specified percentage (e.g., 10 percent) of work is complete or mark the occurrence of the
installation of a critical piece of equipment.

Professional Licenses and Certifications

Ifthetypeofservicetobeprocuredrequiresaprofessionallicense or certification, the solicitation must describe the applicable licensing
and certification standard. Failure to include the appropriate license and certification in the solicitation places the agency atrisk of
receiving a deliverable that does not conform to generally accepted standards. The solicitation must require the contractorto
maintainthelicense and certification duringthe term ofthe contract, notify the agency if there is a change in status, and specify the
remediesavailabletotheagency for contractor non-compliance.

Established Standards

Depending on the procurement, using an established standard (e.g., international, national, state, local, industry) is an effective means of
defining performance requirements. Examples of national and international standards include American National Standards Institute
(ANSI), American Society for Testing and Materials (ASTM), International Organization for Standardization (I1SO), Occupational Safety
and Health Organization (OSHA), and National Institute of Standards and Technology (NIST).

Agencies may also reference published standards maintained by entities representing particular industries such as Generally
Accepted Accounting Principles (GAAP), Institute of Electrical and Electronic Engineers (IEEE), National Electrical Manufacturers
Association (NEMA), and Payment Card Industry (PCl). If a standard isincorporated by reference, the scope of work must identify any
industry, state or agency standards of performance that relate to each activity, task, work product or deliverable. Merely referring to
“industry standards” is usually inadequate. If an industry standard is used, the scope of work should specifically identify the industry
standard by name and number.

Monitoring Activities

When developing the scope of work, the agency should consider the strategy it will utilize to monitor the quality of the contractor’s
performance. Themethodsusedto monitor contractor performance should be clearly stated in the solicitation. Requiring a contractor,
without priornotice, to produce time-consumingreports or maintain stringent testing standards outside normal industry parameters is
grounds for legal challenge.

The monitoring activities chosen by the agency should be balanced intype, scope, and frequencytoachieve the desired result for the
particular procurement. Overly restrictive oversight may interfere with the contractor’s ability to accomplish the work and may
unnecessarily and inadvertently increase costs. Examples of monitoring activities which may be included in the scope of work include
an established timeline for completion of major tasks, scheduled meetings, and submission of status reports. To the extent that particular
vendor performance* monitoringactivities are mandated by an applicable funding source, such as federal funds, these must be specified in
the scope of work.

See MONITORING METHODS for more information on monitoring requirements.

*The RRC is required to review vendor performance on contracts exceeding $5 million at least once each year during the term of the contract; and at each milestone
identified for the contract.

Additional Considerations

Agencies should be mindful of any requirements that may have aspects which are unique to public sector transactions. If applicable to the
procurement, issues such as the following must be addressed in the scope of work as they may affect pricing:

* Use of agency equipment;
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* Storagespacefor contractor materials and supplies;

* Required permits;

* Subcontractor responsibilities;

* Texas Public Information Act obligations;

*+ Conflict of interest disclosures and/or organizational restrictions;
* Criminal background investigation requirements;

* Agency security policies (e.g., state building admittance procedures, email encryption protocols);
¢ Intellectual property/copyrightissues;

¢ Lease (operating/finance) conditions;

* Trade-in equipment option;

* Records retention period;

+ Disposal of property requirements; and

* Special conditions imposed by funding source (e.g., federal funds).

Payment and Pricing Terms
Overview

Payment and pricingterms are included in the solicitation to provide all competing respondents with the same information detailing how
payment will be remitted or costs reimbursed under the contract.To develop the appropriate payment and pricing terms, the Contract
Developer must have a thorough understanding of the business requirements as well as the applicable industry standards. For an
effective solicitation, the scope of work and pricing terms mustbealigned, andtheagency’spricingterms mustbe consistent with
industry standards. Itis common practice for solicitations to include a price sheet or other agency-created form which describes the
products and services to be procured and the unit of measure that will be the basis for payment (e.g., job, lot, month). The pricing terms
selected by the agency will vary dependingon whatis being procured. For example, in an equipment purchase, the agency will determine
whetherits pricingterms are (1) alump sum price that includes the cost for the equipment, shipping, and installation, or (2) aseparateline
item price for eachindividual component.

Anessential componenttothe paymenttermsisthetimingofthe payment. Whenand howthe agency will make payments mustbe
clearinthe solicitation. For example, will the entire amount be paid at the end of the project or will the contractor be permitted to bill for
work performed monthly or quarterly in arrears?

Best practicesuggeststhateach paymentshouldreflectthevalue of the work performed. For projects with a long-term
implementation schedule, an agency may control the payment process by dividing the overall contract paymentsinto smalleramounts
that each reflects an increment of work or deliverable. This is an effective technique for managing financial risk. The scope of any
dispute between agency and contractor can be contained to a discrete deliverable rather than the entire contract.

Disclosure of Budget The State does not typically disclose its budget in the solicitation because it may either (1) resultin all
vendors bidding to the agency’s identified budget rather than offering competitive pricing or (2) discourage vendor participation if the
established (initial) budget is not commercially reasonable. However, there are certain procurements, such as marketing services, in
which it is customary for the budget to be disclosed.

Reimbursement Methodologies

Payments should be structured to fairly compensate the contractor and encourage timely and complete performance of work. The
following table provides a summary of the three most common reimbursement methodologies.

68



REIMBURSEMENT METHODOLOGIES

Fixed Price Time & Materials Cost Reimbursement
Payment to vendor is Payment to vendor of a " AT
P:yment total price for well-defined pre-determined amount per FEIERE ggsgseggi?uracl)lf ?:]rcelf:rggd indirect
S product or service unit (e.g., service or item) Y
Project scope cannot be
precisely defined
Requirements are precisely Project Scope cannot be precisely defined
When to defined Off-the-shelf products or and costs cannot be accurately determined
Use standard services are required
but quantity is uncertain
Vendor assumes most of Paymelr(1t b?seltlj on quTnttitg/ of | Allows f?rwarlij C|i11("c)v$ment whentthe scope
the risk because vendor work actually complete of work details are uncertain
Benefits will §|e pa|df the sa;me Large quantities may lead to Purchaser obtains full cost information
regardless of actual cost volume price discounts from vendor
Purchaser bears burden of cost overruns
Requires significant monitoring (e.g., market fluctuations)
; : effort by purchaser
Drawbacks V?nd‘c‘) r ': rrf10t|vate”d 1;( 0 look Vendor does not have an incentive to
Or “out of scope™ IteMS | payment not linked to vendor’s control costs
achievement of a goal
Administrative burden of validating all costs

Advance Payment

The RRC may not pay for goods or services before their delivery totheagencyunlesstheadvance paymentis necessaryandserves a
publicpurpose.Alist of exceptionstotheadvance payment prohibitionislocated on eXpendit State Purchase Policies on the CPA

website.® Exceptionsinclude, but are not limited to, lease costs, subscriptions, and maintenance contracts. If the RRC makes an advance
payment to a contractor, the agency is responsible for pursuing appropriate legal remedies to recover the payment if the contractor fails to
provide the good or service.

281 The CPA website is located at Comptroller.Texas.Gov.

Early Payment

When it is possible, the RRCshall negotiate a prompt payment discount with a vendor?* The State’s policy on payment scheduling prohibits
agencies from making payments earlier than the payment due date unless it is required by law, contract, or other obligation to the contractor
toprocessthe paymentbeforethe paymentduedate. Acontractor’srequestonaninvoicethattheinvoiceis paidimmediately uponreceipt
isnotan obligationto makean early payment to the contractor. Accordingly, the contract must specify any early payment discounts
available to the agency.®

It is best practice to request the respondent to indicate in the response whether any early payment discount (also referred to asa
cash discount) is offered to the agency for early payment. For example,ifarespondentoffers2/10Net30,anagencycantakethe 2
percent discount if it pays before or by the 10th day.

Note that an early payment discount and the terms of theoffer presentedinasolicitationresponse mustnotbe consideredin the

evaluation.

282 TEX. GOV'T CODE § 2251.030(a).
283 TEX. GOV'T CODE § 2251.030(a).

Retainage

If permitted by the contract, an agency may withhold an amount or percentage of each payment due as retainage. The entire
retainage amount will be payable upon successful completion of the project. Upon completion of the project, the contractor will invoice
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the agency for any outstanding work and for the retainage.

Invoice Requirements

Thesolicitation must specify any invoice procedures thatapply to the procurement. The Contract Manager will monitor these procedures
toensurethat paymentforauthorized productsand servicesis remitted only in accordance with the contract terms. Although recommended
forallprocurements, for certain procurements, agencies must designandimplement procedures to detectand report double-billing by
vendors®*and review their payment and reimbursement methods and rates biennially.?®

284 TEX. GOV'T CODE § 2261.201.
285 TEX. GOV'T CODE § 2261.151.

State and Federal Taxes

Purchases made for the State are exempt from the imposition of certaintaxes. The followingclauseisrecommended forsolicitations:

“Purchases made for state use are exempt from the Texas state sales tax, and certain purchases are exempt from federal
excise tax.”

In addition, it is recommended that a tax exemption statement appear on the front of each PO. State and Federal Tax Exemption
Certificate forms are available in the Procurement Forms Library located on the CPA website.?®

In situations where solicitations require both labor and materials, the State is exempt from the tax paid by contractors on behalf of the
State for the incorporated materials they supply. The contractor must always pay the tax unless the materials will be used entirely for the
State’s project. When fulfilling a state contract, contractors must pay any applicable tax on the purchase and rental of equipment,
accessories, and repair or replacement parts for equipment.®

State and Local Sales Tax The State is exempt from paying state sales tax and local sales tax (city, transit authority, etc).?®® Taxes
ofotherstatesarenotapplicabletothe purchaseifafreeon board (FOB) destination in Texas is specified.

285 The CPA website is located at Comptroller.Texas.Gov.
287 TEX. TAX CODE § 151.311.
288 TEX. TAX CODE § 151.309(4).

Federal Excise Taxes TheStateisexemptfrompayingfederal excise taxes for specified commaodities.

State Motor Fuels Tax The RRC is requiredto paythe state motor fuels tax on gasoline and diesel fuel. Theagency may request a
refund of state motor fuels taxes paid on gasoline used in off-highway equipment. The agency should contact SPD for information on
requesting a refund.

Contract Term and Termination

Theterm ofacontractisadefinite period of time thatthe contract will remain in effect. All contracts must have acommencement date
andaspecific expiration date. Areasonable contract term compliant with applicable law must be included in the solicitation. Indefinite
contracts are generally prohibited.

As a general policy, it is recommended that the maximum duration for a contract without reissuing a competitive solicitation is four to
five years®. Thisincludes anyrenewal orextension periods. Individual business needs may dictate adifferent period and agencies
should consulttheirlegal counselforadvice onthis matterearlyin the planning process.

The solicitation must include a termination for non-appropriations clause if the term of the contract will cross a fiscal year. A
termination for non-appropriations clause is an Essential Provision for agency contracts. Refer to the Termination section of this Guide
for adiscussion of the following termination provisions: (1) termination by mutual agreement, (2) termination for convenience, (3)
termination for cause, and (4) termination for non-appropriations.
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9 See General Appropriations Act, House Bill 1, 86th R.S. at Article IX, Section 17.10(c) (providing that an agency or institution of higher education may not use funds
appropriated elsewhere in the GAA to pay for a contract forgoods or services unlessit:

(1) Seeks competitive bids before renewing or extending a contract that has been ineffectmorethan five fiscal years as of
August 31, 2019 and is valued at the lesser of $10,000,000 or 10 percent of the agency’s All Funds budget for the 2020-21
biennium. Thefollowing contracts are exempt fromthe requirements of Subsection (c)(1) of this §17.10:

A
B
C
D

Texas SmartBuy, Term Contracts, and cooperative contractsadministered by the CPA orDIR;

grants;

interagency contracts;

contracts that relate to a construction project as defined by Section 2166.001 of the Texas
Government Code;

E) contractsthatrelatetohighwayconstructionorhighwayengineering;
F) contracts that relate to developing information resource applications orinformation resource technologies;

G) contracts not required by law to be competitively bid.

H) managed care contracts in the Medicaid and CHIP program.

(2) Conducts a cost-benefit analysis to compare canceling or continuing any major information resource project and related
contracts subject to QAT monitoring that is more than 50 percent over budget or over schedule. QAT must approve the
cost-benefit analysis for the project to continue. If this requirement is not met, corrective actions in Article X, Section 9.02,
of the GAA apply.

Terms and Conditions
Overview

Clearly stated terms and conditions are the most effective means of protecting the RRC from unintended risk. It is a common practice
for contracts to include standard terms and conditions that are often referred to as “boilerplate.” Refer to the Contract Terms section
of this Guide for information about the Essential and Recommended Provisions ofaState contract. Itisrecommended that public
procurement professionals work closely with legal counsel when developing aboilerplate for the agency’s solicitation and contract
templates. In addition to the agency’s boilerplate terms, the solicitation should include terms tailored to the specific procurement which
address change control, risk mitigation measures, and remedies.

Change Control

Itisbestpractice for the agencytodesignateaprocessinthesolicitation that will be used to manage any anticipated and unanticipated
changes to scope, schedule and pricing that may occur during the contract term. This change control process should describe the
communication protocol and documentation required to make agreed changes (e.g., amendment, change order).

Change during the contract term may be managed several ways. For a non-complex procurement, the change control process may be to
simply designate the agency’s purchasing division as the point of contact for proposed changes and those changes may be exclusively
handled by issuing Purchase Order Change Notice (POCN) or signed contract amendment.

For more complex procurements, the change control process may involve aformal routing procedure with prescribed forms, minimum
review periods, and named individuals with approval authority. Other change control processes may be documented as plans (e.g.,
transition plans) to beimplemented if a specific event occurs.

The benefit of a well-defined change control process is that of uninterrupted performance while the parties investigate proposed
changes to the contract. Regardless of the change control process selected, the process should expressly state the circumstances under
which the change is approved. For instance, many service contracts provide that a change will not be implemented until both parties
agree to the changein writing. In contrast, contracts with pricing formulas may authorize changes to take effect immediately upon the
occurrence of a particular external event, or within a designated time period following a price index change.

Transition Plans It is best practice for transition plans to beincluded in asolicitation when there is a business requirement of
uninterrupted service during the transfer between the outgoing andincoming service providers. The transition-in and transition-out plans
describe the coordination activities for both service providers and the agency.
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The transition plans identify the tasks to be completed, the roles and responsibilities of each entity, resource requirements,
dependencies, and the timelines for key activities. As applicable, provisions for the safeguarding of confidential information should be
includedinthetransition plans. Service providersshould also perform the transition activities in good faith and in a cooperative and
expeditious manner.

Because ambiguity may lead to service delays, the solicitation must identify which entity will bear the burden of the transition costs.
The payment and pricing terms selected by the agency should facilitate the efficient and effective transition of services with minimal or
no disruption to agency operations. Depending on the service and whether the vendor is performing outgoing or incoming activities, the
transition activities may be providedto the agency at no additional cost, for a fixed fee, or on a cost-recovery basis.

Price AdjustmentBased onanlindex Forcertain contracts, pricingadjustments (upward or downward) may be correlated to a
published price index such as the Consumer Price Index (CPI) or Producer Price Index (PPI). The CPland PPI, both published by the
Bureau of Labor Statistics, measure price change over time for different sets of goods and services. They may be used to account for
inflationinlong term contracts without the necessity of frequent re-solicitation.

The price adjustment section of the solicitation must identify the applicable index such as the following:

+ Producer Price Index: number/description — Pertains to commodities
+ Consumer Price Index: number/description — Pertains to labor and services

+ Other Price Index or Market: number/description

In addition, the solicitation must designate the formula to be used. The Bureau of Labor Statistics recommends this formula when using
the most recent monthlyinformation fromtheindex, where:

A= Index from the month of the due date for the response; OR the effective date/month of the most recent approved price
increase

B = Current or latest baseline index
The allowable percent change must be calculated asfollows: B-A+Ax100%=Percentofallowablepriceincrease

The solicitation must specify how frequently price adjustments may occur during the term of acontract — quarterly, annually or other
time period that best fits the commodity or service.

If a price adjustment is allowed only at the time of contract renewal, then the agency will conduct a review of the current index pricing to
determinewhethertherewillbeapriceincreaseordecreasesince the last baseline. This review will be conducted withinthe 30-day
period prior to the renewal date because the most recent index pricing must be used for the calculation. Itis best practice for the
solicitation to require the respondent to specify the maximum amount of the price increase. The respondent may offer price
decreases in excess of the allowable percent change at any time during the term of the contract.

Risk Mitigation Measures

Financial Capability

For high-risk or high dollar procurements, it is best practice to require each respondent to provide evidence of financial capability to
perform all the services required by the solicitation as well as all services offered in the response. For capital-intensive projects, the
solicitationshould also require disclosure of the source of any outside financial resources the respondent will utilize to enable it to perform
under the awarded contact.

For highrisk procurements, the RRCreserves the right to determine the financial integrity and responsibility ofarespondent and to reject a
response on the grounds of respondent’s lack of financial soundness. The agency may require submission of the following information in
the response to assess the financial viability of a respondent:

* Acopy of the most recent audited financial statements, including financial statements with all sub-schedules andfootnotes, toinclude
balancesheets, profitandloss statements, change infinancial position and management letters, with findings and responses to
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findings; or

¢ If audited financial statements are unavailable, unaudited financial statements compiled, reviewed and attested by an
independent certified public accountant or certified public accounting firm.

Depending on the procurement, the RRC may determine that the financial statements certified asaccurate by the firm’s chief financial
officer are acceptable.

Insurance

Insuranceis acommon risk mitigation measure. Insurance coverage should be sufficient to cover all claims against the contractor
as well as any costs the agency might incur. The insurance coverage must be effective fromthe commencement of the contract
and remain in place with no lapse at any time during the life of the contract. It is recommended that the solicitation specify that
all insurance policies must be obtained from insurance companies licensed in Texas with atleast an “A” rating from A.M. Best Co. to
reduce the likelihood of a vendor being represented by a financially unsound insurance carrier.

There are many types of insurance policies. Contract Developers must be knowledgeable about which insurance policies are suitable
forthe purchaseand ensurethatdollarvaluesare consistent with the risk of non-performance by the contractor?* Care must be taken
not to inadvertently require unnecessary coverage as it may add cost to the contract.

A list of common insurance policies is below:

+ Commercial General Liability — A policy that protects business organizations against liability claims for bodily injury and
property damage arising out of premises, operations, products, and completed operations; and advertising and personal injury
liability.

The standard general liability policy excludes coverage for damage to the work performed by the insured or to personal
property in the care, custody, and control of the insured. Itisintendedtoaddress damageincurred byathird-party. An agency canbe
sued forvicarious liability for these damages.

Professional Liability — A policy designed to protect professionals against liability in performing their professional services.
Most professional liability policies only cover economic or financial losses suffered by third parties and exclude bodily injury
and property damage, which isintended to be covered by the general liability policy.

Workers’ Compensation—Aninsurance program that helps people with work-related injuries and ilinesses. Employees covered
by workers’ compensation obtain medical care necessary to treat their injuries and illnesses. It may also provide payments to
replace some of an injured employee’s lostincome, uptotimeanddollarlimitsset by law, compensation for burial expenses for
employees killed on the job, and death benefits for dependents of employees killed on the job.As a best practice, agencies should
always ask contractors to carry workers’ compensation. This coverage does not apply to sole proprietors.

Commercial Umbrella Excess Liability Coverage

— A policy designed to provide protection against cata- strophic losses. It generally is written over various primary liability
policies, such as the business auto policy, general liability policy, watercraft and aircraft liability policies, and employer’s
liability coverage. The umbrella policy serves three purposes:

1. it provides excess limits when the limits of underlying liability policies are exhausted by the payment of claims,

2. itdropsdownand picksupwheretheunderlyingpolicy leaves off when the aggregate limit of the underlying policy in
question is exhausted by the payment of claims, and

3. it provides protection against some claims not covered by the underlying policies, subject to the assumption by the named
insured of a self-insured retention.

* Automobile — A policy that protects the insured against financial loss because of legal liability for automobile-related injuries to
others ordamage totheir property by an automobile. Automobile coverage may include liability coverage of bodily injury,
property damage, medical payments, and physical damage.

Depending on the procurement, the agency may require that the contractor provide specialized insurance policies such as the
following:

* Cyber liability
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* Medical malpractice
* Builder’s risk
* Business interruption
If guidance is needed on selecting the appropriate level of insurance, consult with agency legal counsel or the State Office of Risk

Management (SORM).?*

2% See General Appropriations Act, House Bill 1, 86th R.S. at Article IX, Section 17.10(b)(c)
(directingagenciestoensuredollarvalues ofinsuranceareconsistent with risk of nonperformance).
21The SORM website is located at www.sorm.state.tx.us.

Surety Bonds

The three most common forms of surety bonds used in the procurement process are bid bonds (deposits), performance bonds, and
payment bonds. The solicitation must provide notice if a bond is required and what forms are acceptable (e.g., irrevocable letter of credit
or cashier’s check). SPD discourages the use of performance bonds unless thereis acompelling need or statutory requirement.**Theuseofa
bondshouldbecarefullyconsideredasabondrequirement may restrict competition, delay the award and raise the cost of the contract as the
cost of the bond is typically passed to the agency by the vendor.?* Questions regarding bonding requirements should be directed to agency
legal counsel.

292TEX, GOV'T CODE §§ 2156.004, 2156.011.

293 See General AppropriationsAct, House Bill1,86thR.S.atArticlelX,Section 17.10(b)(9)
(directing agencies to ensure dollar values of performance bonds are
consistentwith risk of nonperformance.

Warranties

A warranty is an assurance that specific facts or conditions are true or willhappen. Awarranty may be either express orimplied and is
legally binding.?®** Warranties, among other things, may protect abuyer against poor workmanship, intellectual property violations of
third parties, malfunctioning products and debts. Warranties become effective once the buyer has accepted the product or service and
generally require the vendor to either repair or replace a product, or re-perform aservice, for no cost duringthe warranty period.

Unless excluded or modified bythe languageinthe contract, warranties or standards may be implied or imposed into a contract by a
statuteorcaselaw. Forexample, inthesale orlease of some types of personal property or goods there may be statutory warranties
implied into a contract, such as: a warranty of title,®* a warranty that the goods shall be merchantable,*® or a warranty that goods
are fit for a particular purpose.”” Agency legal counsel should be consulted before drafting or negotiating warranty provisions.

2+ Generally, awarranty describes then “character, quality or title” of that whichis being sold and “by which
sellerpromises orundertakes to ensure that certain factsareorshallbeashethen representsthem.” Black’s
Law Dictionary 1586 (6th ed. 1990). An express warranty is a definitive affirmation of fact or promise which
becomes part of the basis for the bargain and upon which the parties rely. See Morris v. Adolph Coors Co., 735
S.W.2d 578,587 (Tex. App.-Fort Worth 1987, writ ref'd n.r.e.). Implied warranties are based in tort law and
are judicially interjected into agreements whenever necessitated by public policy to ensure that parties receive
thatforwhichtheybargained. See Melody Home Mfg. Co. v. Barnes, 7415.W.2d 349, 353 (Tex. 1987); see also
Parkway Co. v. Woodruff, 901 S.W.2d 434, 438(Tex.1995).Acontracttermidentifieswhatisbeingsold; warranties
described the attributes, suitability for a particular purpose and ownership of what is sold. Cf. Donnelley Mktg.
v. Lionel Sosa, Inc. 7165.W.2d 598, 604 (Tex. App.—Corpus Christi 1986, no writ) (court held supplier’s
provisionof wrong mailinglistto
advertiser was tantamount to no delivery at all and amounted to breach of
contract). See Chilton Insurance Companyv. Pate & Pate Enterprises, Inc. 930 S.W.2d 877
(Tex.App.-SanAntonio 1996, rehearingoverruled).
295 TEX. BUS & COM. CODE § 2.312.
296 TEX. BUS. & COM. CODE §§ 2.314, 2A.212.
297 TEX. BUS. & COM. CODE §§ 2.315, 2A.213.
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Extended Warranty; Maintenance Agreement

An extended warranty, sometimes referred to as maintenance agreement or service contract, is a repair and replacement service
offeringthatis available to the buyer by amanufacturer or dealer for an additional cost. It is typically available for products such as
machinery, appliances, and electronics. Care should be taken in reviewing an extended warranty as the terms may differ from the
warranty provided by the manufacturer forthe new item. For example, the coverage may not extend to specified parts or damage
caused by certain events.

Limitations of Liability Clauses

Limitations of liability (LOL) clauses are used to limit potential breach-of-contract damages. Under common law, parties are only liable
for damages that are reasonably foreseeable at the time of contracting.”® Often, an LOL clause isasimple restatement of the common
law principle that neither party would be liable for unforeseeable losses suffered by the other. More robust LOL clauses can go further, to
limit even foreseeable losses, either losses arising outofcertainkinds ofclaims, suchasinfringementordisclosure of confidential
information, or putting a dollar cap on the total losses for which the party can be liable.

LOLclauses are used to alter the extent of liability otherwise recoverable at common law. Such clauses generally establish the maximum
liability or exposure of one party for damages that may be recovered againstacontractingpartyifthereisavalidclaim.Intheabsence of
controllingpublicpolicy, Texascourts, which havealonghistory of supporting freedom of contract, consistently recognize that parties toa
contract should be permitted to draft legally enforceable agreements with minimal judicial intervention®* and that LOL clauses are generally
not considered to violate public policy3® LOL provisions are generally enforceablein Texasifthey meetaconspicuousness requirement®®
andthereisnothing otherwise unconscionable about the contract.** The Texas Business and Commerce Code expressly providesthatan
agreementforthesale ofgoods maylimitoralter the measure of damages recoverable, provide exclusive remedies for breaches, and,
absent unconscionability, limit or exclude the recovery of consequential damages®

28 Hadley v. Baxendale, 156 Eng. Rep. 145 (Exch. Ct. 1854).

2% Barbara J. Slotnick, 10-A Tex. Jur. 204, CONTRACTS, § 103 (Texas law permits the utmost freedom of contract
between parties of full age and competent understanding and requires that their contracts, when freely and
voluntarily enteredinto,shallbeheldsacredandenforcedbythecourts).See alsoTEX.BUS. & COM. CODE §2.303.

30 See e.g., Martin v. Lou Poliquin Ents., Inc., 696 S.W.2d 180, 186 (Tex. App.— Houston[14thDist.] 1985, writ
ref'dn.r.e.) (aLOL “may waive a party’s right to recover under the common law theory of breach of contract”). When
determining whether a limitations of liability provision violates public policy, courts will generally consider whether
there was a disparity in bargaining power between the parties. Fox Elec. Co. v. Tone Guard Security, 861 S.W.2d
79, 82-83(Tex. App.—Ft.Worth1993, nowrit) (upholdingtheLOLclausestating “liability shall be limited toa sum of
[$250]; and ... the provisions of this section shall apply if loss or damage ... results from ... negligence, active or
otherwise...”). Some courtshavealsoappliedanunconscionabilityanalysis. Head v. U.S. Inspect DFW, Inc., 159 S.W.3d
731,748-749 (Tex. App.—Fort Worth 2005, no pet.). However, a party cannotinsulate itself from tort or contractual liability
forits own deliberate wrongfulconductbecausethatisagainstpublicpolicy.Zachry Constr. Corp. v. Port of Houston Auth.
of Harris Cty.,4495.W.3d98,116(Tex. 2014).
301 TEX. BUS. & COM. CODE § 1.201(b)(10).
302 See Mickens v. Longhorn DFW Moving, Inc.,2645.W.3d875 (Tex.App. 2008). Note that

certain professionals such as physicians and attorneys cannot completely

limit liability.
303 TEX. BUS. & COM. CODE §2.719.

Chapter 2261, Subchapter E, Section 2261.204:

(a) Requires each state agency to include in the contract file for each of its contracts for goods or services, subject to this chapter, a
written explanation of the agency's decision to include or not include in the contract a provision for liquidated damages or another
form of liability for damages caused by the contractor;

(b) Requires a contract file to also include, if applicable, a written justification for any provision in the contract that limits the
liability of a contractor for damages; and

(c) Requires a state agency, if an extension of the state agency's contract described by Subsection (a) modifies a provision for
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liquidated damages or another provision relating to a contractor's liability for damages, to amend the written explanation or
justification required by this section to include a justification for the modification.

Remedies

Remedies provide protection to an agency if there is a contract breach. The agency will invest a significant amount of time and
resources to develop and award a contract, so each key deliverable within the contract should have a corresponding remedy for
contractor non-performance. Although contract terminationis an effective remedy, it may not be an appropriate remedy for every contract
breach. For example, an agency may determine that the most suitableremedy forlate deliveryistoimposeliquidated damages that
require the contractor to compensate the agency for the contract breach by paying a pre-determined amount for each hour/day/week
beyond the scheduled due date.

Examples of remedies are as follows:

¢+ Liquidated Damages entitle the agency to demand a set monetary amount determined to be a fair and equitable repayment to the
agency forloss of service due to contractor’s failure to meet contract requirements. Liquidated damages are useful when compensatory
(or “actual”) damages are difficult to calculate. The terms of the liquidated damages must be clearly specified, identifyinga
deliverable, monetaryamount, duration and any other necessary information.

Including liquidated damages in the solicitation will focus the vendor’s attention on the deliverables that have been identifiedas
mostimportanttotheagency. Careshould betakento ensure thatliquidated damages are associated with the correct deliverable.
For example, consider a contract fora 24/7 call center where it is imperative that calls are answered in a timely manner. The
solicitation only includes a liquidated damages provision tied to the due dates for the contractor’s submission of quarterly reports
detailingaveragetime callsare in queue and average call abandonment rate, but not metrics for the timeliness of the call center
responses, which is the agency’s primary concern. A more appropriate remedy would be for liquidated damages to accrue for a
specified percentage of calls not answered within a set time frame.

Public procurement professionals are advised to seek assistance from their agency legal counsel when developing liquidated
damages provisions. Courts will enforce a liquidated damage provision only if it is not a penalty, meaning the clause attempts to
estimate actual damages rather than penalize abreaching party by awarding damages far greater than those actually suffered.*

* Compensatory Damages are the monetary amount necessary to compensate the injured party for the loss. Examples of
compensatory damages include thefollowing:

* Expectation damages are intended to cover what the injured party expected to receive from the contract, also called the
“benefit of the bargain.” This is the typical measure of damagesin contract. Expectation damagesare equal tothevalue of the
defendant’s promised performance, generally the contract price, minus any benefit received from not having to complete the
defendant’s own performance. In the case of defective performance by vendor, the buyer canrecoverthe cost of remedying
orcompletingthe performance. However, diminution of value will be awarded where the cost of completion s clearly
disproportionate to the value ofthe performance toavoid economicwaste.

* Reliance damages cover theloss that the non-breaching party incurred in reliance on performance of the contract and are
designed to put the injured party back where they were before they entered into the contract. Reliance damagesare usually
used when expectationdamages cannot be accurately calculated, including without limitation when profits are too
speculative or where no contract exists, but some relief is justifiable.

* Consequential damages, also called “special damages,” are intended to cover any loss incurred by a breach that is not
directlyrelatedtothe contract, butarose naturally, was reasonably foreseeable or had been specially communicated and
should have beenincludedinthe scope of what would be reasonably be expected to arise.3®

A contractor can monetarily compensate the agency while continuing to fulfill the contract; examples of such compensatory damages
include:

* Discounts on products and services within the scopeof the contract can be provided to the agency when certain
performance measures are not met.

* Credits can be provided to the agency when performance measures are not met. Credits can be applied as a dollar amount
deductedfromthecontractor’ssubsequentinvoice, or additional products or services within the scope of the contract.

* Refunds or reimbursement of previous payments by the agency.
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* Waiver offees the agency was due to pay for products and services that are either within scope of the contract or for
substitute products and services.

+ Restitution Damages are the value to the defendant of the plaintiff's performance and are utilized to prevent unjust enrichment.
Restitution damages may be awarded if the innocent partyincurred aloss that benefited the other party. The recoveryisbased on
the marketvaluerenderedtothe defendant and are not limited by the contract price.

+ Equitable Remedies such as injunctions, declaratory relief and specific performance can be exercised even when they are not
specifiedin the contract. Types of Equitable Remediesinclude:

* Injunctions are utilized when the agency needs the contractor to stop doing something or continue working. The court
mayissueinjunctiverelieftorequire the contractorto continue working, ortostop untilthe caseisresolved. For example, in
the case of acontractorburningtiresinviolation of EPAregulations rather than recycling them in accordance withthe
contract, the court wouldissue aninjunction requiring the contractor to stop burning the tires until the issue with the EPA
was resolved.

* Specificperformanceisaremedyinwhichthepromisoris orderedtorenderthe promisedperformance.Thereisageneral
hostility and reluctance to award specific performance due to several factors, including without limitation the concern that
specific performance may overcompensate the injured party.

Limits on Equitable Remedies include:

*Inadequate Damages Damages must be inadequate to protect the injured party for an equitable remedy to be awarded.
This usually occurs if the damages cannot be calculated with enough certainty or if money cannot substitute for the
performance.

* Definiteness The contract terms must be definite enough to allow a court order to be framed.

+ Difficulty of Enforcement Courts mustbeabletoenforce and supervise the court order.

+ Punitive Damages are a rare type of damage and used in breach of contract cases when the sole pointis to punish the
wrongdoer. These damages are typically discouraged in breach of contract cases.

+ Nominal Damages are utilized when the injured party has not suffered a financial loss, but the injured party wants to show
they were in the right.

Iftheagencyis notabletoresolve the contractual dispute with the contractor, the agency’s legal counsel must contact the Office of the
Attorney General (OAG) for assistance if the agency wants to pursue legal action for breach of contract. The most common recoveryin a
breach of contract case is compensatory damages that are the “actual damages” designed to cover the loss of the agency as a result
of the breach. The amount awarded is intended to “make the injured party — the agency — whole again,” anditis not meantto give the
injured party a windfall.

S%TEX.BUS. &COM. CODE§2.718(providing thatliquidated damages clause will
beenforced onlyatanamount whichis reasonablein light of theanticipated
oractualharm caused by the breach, the difficulties of proof of loss, and the
inconvenience or non-feasibility of otherwise obtaining an adequate remedy. A
term fixing unreasonably large liquidated damages is void as a penalty).

3% Hadley v. Baxendale, 156 Eng. Rep. 145 (Exch. Ct. 1854).

Response Submission Requirements

ResponseContent, Format,andDelivery Instructions

The solicitation must clearly indicate the submission requirements such as the response content, format, and delivery instructions that
include the following:

* the due date and time,
¢ delivery address,
* acceptable delivery method (e.g., email, fax, USPS),

* container labeling (e.g., name and address of respondent, solicitation number),
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* required number copies of the response, and

+ format of response (e.g., electronic file type, bound, tabbed, paginated, size of paper, page number limitations).

If the solicitation requires the vendors to utilize RRC templates in their responses, the templates must be appropriately referencedand,
asapplicable, attached as exhibits orappendices tothesolicitation. Allcosts associated with the preparation of the response must be
borne by the respondent.

Ifelectronicsubmission of responsesis permitted, the solicitation should containinstructionsthatstate howtheagency willtreatan
email or fax submission that is not timely received. For example, the agency may statethatifall orany portion ofaresponse submitted by
email or faxis received late, isillegible, or is otherwise non-responsive due to equipment failure or operator error, the response or the
applicable portion of the response will not be considered. In addition, RRC must not be liable for equipment failure oroperatorerror.
If email submission of responses is permitted, itis best practice for the agency to establish a generic email box to receive responses; this
provides consistency for respondents and minimizes the impacts from employee turnover.

Execution of Bid/Offer/Proposal
An execution of bid/offer/proposal document must be included in the solicitation as it holds the respondent accountable for performing

any duties submitted in the response. Although it is not required to be part of the execution of bid/offer/proposal, itiscommon for
agencies to include the list of statutory preferences.

HUB Subcontracting Plan Requirements

Agenciesare required to make a good faith effort to assist Historically Underutilized Businesses (HUBs) to receive a portion of the
total contract value that the agency expects to award in a fiscal year in accordance with the following statewide goals:

+ 11.2 percent for heavy construction other than building contracts;

¢+ 21.1 percent for all building construction, including general contractors and operative builders’ contracts;
+ 32.9 percent for all special trade construction contracts;

¢ 23.7 percent for professional services contracts;

¢+ 26.0 percent for all other services contracts; and

¢ 21.1 percent for commodities contracts3®
These goals can be achieved through contracting directly with HUBs or indirectly through subcontracting.

For any procurement with an estimated contract value of $100,000 or more, including all renewals and amendments, the agency must
determine whether subcontracting opportunities are probable under the contract.*” Subcontracting opportunities can be realized through
expenditures on materials, supplies, equipment and services. If sub-contracting opportunities are probable, the agency must state this
determination in the solicitation and require a HUB Subcontracting Plan (HSP) to be submitted with the response. If an HSP is required
by the solicitation, the completed HSP must be submitted by the response due date and time in order for the response to be
considered responsive. A response containing an incomplete or missing HSP must be disqualified. Once accepted by the agency, the HSP
will become a part of the contract. Vendors must amend their HSPs if thereisany changeintheir planned subcontractingduringthe
performance of the contract.

Agencies are not permitted to make HUB subcontracting or HUB certification status of a vendor a scoring criterion that is assigned
weight in the agency solicitation.

306 34 TEX. ADMIN. CODE § 20.284(b).
307TEX. GOV'T CODE § 2161.252.

Evaluation Criteria for Award

The primary objective for every acquisition is to obtain best value for the State. To ensure fairness in the agency’s evaluation of the
responses, the solicitation must notify the potential respondents of the basis for contract award. The solicitation must identify

the evaluation criteriaandtherelative weightassignedto each criterion.Ifthe evaluation criteriaandassociated weightsarenot
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thoughtfullydesigned, thenthe procurement will fail because the basis of the award will not correctlyidentify the response that
offersbestvalue tothe State.

The evaluation criteria must reflect the essential qualities or performance requirements necessary to achieve the objectives of the
contract.The weight assigned to each evaluation criterion must correlate to its importance. The Contract Developer must ensure not
only that the evaluation criteria and the associated weights are clearly stated, but also that information submitted in the response
directly relates to the criteria. The Contract Developer should be careful to ensure that the respondents and the evaluation committee
have no opportunity to be confused about which portion of the response applies to each criterion.

Evaluation Criteria Solicitation Requirement Submission Requirement

Copy of current license or certificate

Respondent Qualifications |Specified professional license or certification. applicable to specified profession or trade.

Detailed information regarding project
size, dollar amount and scope of project for
each individual project and any additional
information necessary to evaluate vendor
experience.

Specified number of projects of similar size

Respondent Experience and scope.

Copy oflatestfinancial statements, including
balance sheets, Dunnand Bradstreetreport,
etc.

Financially capable of handling a project of

Financial Capability this size and scope.

Purchase price and evidence that the goods or services meet specifications are the most important considerations when
goods and services are procured through competitive bidding.*®® As a matter of practice, SPD encourages the use of other
evaluation factors in addition to price and meetingspecifications. Itiscommonfortheretobeatleastthreeevaluationcriteria
whichbroadlyaddressthefollowing:

1. the respondent’s proposed scope of work;
2. the respondent’s past performance and experience; and
3. the respondent’s proposed price

Examples of additional and more detailed evaluation criteria may be found in the best value standards found in statute.>®
It is best practice for the RRC to include a general description of the evaluation process in the solicitation. The agency
should also finalize, prior to solicitation issuance, the evaluation scoring matrix, including any objective criteria, and the
composition of the evaluation committee.

The scoring method used to assess the price criterion should be carefully considered. Typically, the price criterion is
evaluated based on either “reasonableness” or objective criteria. A reasonableness assessment of a proposed price
considers various factors such as the appropriateness of the cost metric chosen by the respondent and the impact of any
identified assumptions or constraints on the proposed price. In contrast, an assessment of proposed price based on
objective criteria relies on a mathematical formula, rather than independent judgement, to calculate the score.

The scoring method used for the price criterion should be reviewed for each solicitation to ensure it is appropriate for the
products and services to be procured. For instance, objective criteria are not suitable for consulting services procurements
because state law requires that price is evaluated on the reasonableness of the proposed fee for the services.*"° Exclusive reliance on
objective criteria for pricing may also not be suitable for highly complex procurements.
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There are several mathematical formulas that may be considered for the evaluation process and the Contract Developer must
ensure that any formula used is appropriate for the procurement. A commonly used formula for simple purchases is as follows:

Price Score = (Lowest Price / Price of Response Being Evaluated) x Maximum No. of Available Points

There are several schools of thought about how much informationis to be provided to the respondents regarding the evaluation criteria.At a
minimum, the solicitation mustidentify the criteria and their corresponding weight. Some agencies prefer to provide detailed
informationinthesolicitationastohow eachbasecriterionisbro- kendownintosmallerunitsorsubcriteriaortheyincludeacopy of the
evaluation scoring sheets as an attachment to the solicitation. Either approach is acceptable. Sample evaluation criteria and scoring
strategies are in Appendix 12.

Failure to adhere to the published evaluation criteria during the evaluation process may result in a protest. Evaluation
criteria that were not included in the solicitation may not be used to rank or select responses. For example, if
respondents are to receive additional points for possessing a national accreditation, this criterion must be stated in the
solicitation so that all the respondents are notified there is an opportunity to achieve a higher score by submitting the
appropriate documentation in its response. Likewise, if the national accreditation information was not requested in the
solicitation, respondents who fail to demonstrate this accreditation cannot be penalized.

308 TEX. GOV'T CODE § 2155.074(b).

309 Bestvaluestandardsinclude, butarenotlimitedto, thefollowing:Sections2155.074,2156.007,2157.003,2254.003,
and2254.027oftheTexasGovernmentCode.

310 TEX.GOV'TCODE§2254.027

Solicitation — Reviews and Approvals

CAT — Review of Solicitations with a Value of $5 Million or
More

Prior to posting to the ESBD or publishing in the Texas Register, an agency

' must submit solicitation documents for contracts that

haveavalueof $5millionorgreatertothe Contract Advisory Team (CAT) for review regardless of procurement method.**? For CAT
submissions, the contract value means the estimated dollar amount thatanagency maybeobligatedto payoverthelife ofthe
contract including all executed and proposed amendments, extensions and renewals.*** Agencies should not artificially split the
procurement to avoid the $5 million threshold for CAT review.

Solicitation documents include the solicitation (e.g., IFB, RFP, RFO, RFA) as well as any other documents that supplement the
solicitation (e.g., Proprietary Purchase Justification) or are incorporated by reference. The solicitation documents and a completed form
are submitted to CAT through the Procurement Oversight & Delegation portal maintained by SPD and located on the CPA website.?**
Requests for assistance relating to the Procurement Oversight & Delegation web application may be submitted to

spd.oversight@cpa.texas.gov.

Asageneral guideline, grantagreements where the recipients eligible for award are governmental entities or non-profit business
entities are not subject to a CAT review. CAT will review grants whentherecipients eligible foraward are for-profit business entities
because these contracts provide public funds to entities that could profit fromthe award. RFAs based solely on federal funding are
not subject to CAT review.

When Procurement Oversight & Delegation receives the solicitation documents, the agency will receive an acknowledgement e-mail that
provides a web link to monitor status. Requests for CAT reviews will be processed inthe order received. CAT reviews may take up to
30days to complete. Requests for expedited CAT reviews must be sent to spd.oversight@cpa.texas.gov. Evenif the review period exceeds

30days, theagencydoesnothavetheauthorityto issue the solicitation until it receives a letter from CAT. Publishing a solicitation
without receiving a letter from CAT may result in an audit finding.

CAT's review period begins when it receives all informationneeded to conduct its review. It is recommended that agencies submit their
solicitation documents after internal agency approvals have been obtained. In addition, CAT recommends that agencies incorporate a 30-
day period for CATreview into the procurement schedule to avoid potential delaystothe agency’ssolicitation, evaluation, and award
process.
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Prior to posting or publishing the solicitation following CAT review, an agency is required to either

¢+ comply with CAT recommendation(s); or

¢ submit to CAT a written explanation regarding why the recommendation is not applicable to the procurement under review.
Theagency’sresponsestothe CATrecommendation must be kept within the procurement file.

Substantial Changes to CAT Submission If the initial solicitation documents submitted for CAT review change substantially, the
agencyisrequiredtoresubmit the solicitation documents for additional CAT review. Changes to the solicitation documents foramajor

contract are considered substantial when

¢ the solicitation change caused the estimated value for the original term of the contract, not including renewal periods, toincrease
by 25 percent or more; or

¢ there are significant revisions, deletions and/or additions to the specifications, scope of work, set(s) of deliverables,
performance measures, payment methodology, or other elements of the solicitation.

311The term “state agency” means a department, board, commission, or other entity of stategovernment, otherthanauniversitysystemoraninstitutionof higher education as defined by Section
61.003 of the Education Code, that (1) has authority thatis not limited toa geographical portion of the state; (2) wascreated bythe constitutionorastate statutewithan ongoingmissionand
responsibilities; (3) is not the office of the governor or lieutenant governor; (4) is not within the judicial or legislative branch of government; and (5) is not a committee created under state law whose
primary function is to advise an agency. TEX. GOV'T CODE § 2056.001(a). Chapter 2262 of the Texas Government Code doesnotapplyto (1) an institution of higher education as defined by Section 61.003 of
the Education Code or (2) contractsof the Texas Department of Transportationthateither relate tohighwayconstructionor highwayengineeringoraresubjecttoSection201.112 of the Transportation
Code. TEX. GOV'T CODE § 2262.002.

312TEX. GOV'T CODE § 2262.101(a)(1).

31334 TEX. ADMIN. CODE § 20.25(b)(13).

314The CPA website is located at Comptroller.Texas.Gov

QAT — Review of Major Information Resources Projects

Procurements, regardless of the procurement method chosen by the RRC, associated with a major information resources project are

subject to QAT oversight. A “major information resources project” is any information resources technology project which is:
+specifically designated as such by the Legislature inthe General Appropriations Act; or
videntified in the agency’s biennial operating plan whose development costs exceed $5 million and that
*requires one or more years to reach operation status;
*involves more than one state agency; or

*substantially alters the work methods of state agency personnel or the delivery of services to clients3®

The RRCisrequiredto notify QATwhenitadvertisesanysolicitation of amajorinformation resources project regardless of the solicitation
method (e.g., RFP, IFB, RFO) ¢ This notification is required to include therequisitionnumberforeachsolicitationadvertised.

Before issuing a solicitation for a major information resources project with a contract value of at least $10 million, the agency must
develop, consistent with any Acquisition Plan provided in the Guide, a procurement plan with anticipated service levels and performance
standards for each contractor and a method to monitor changes to the scope of each contract.?”” Samples of an Acquisition Plan and
Quality Assessment Plan (QAP) Tools are located in Appendix 6 and Appendix 24, respectively. Information regarding the steps involved
in initiating, monitoring, completing, and submitting reports and other deliverables to the QAT for a major information resources project
is available on the Project Delivery Framework page located on the DIR website®® and in the QAT Assurance Team Policy and Procedures
Manual located on the QAT website. 3%
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315TEX. GOV'T CODE § 2054.003(10).

318General AppropriationsAct, House Bill1,86thR.S.atArticle X, Section9.02(c)(2).
317 TEX. GOV'T CODE §2054.305.

318The DIR website is located at www.dir.texas.gov. The Statewide Project Automated
Reporting (SPAR) system is the official system of record for QAT projects.

319 The QAT website is located at www.qat.dir.texas.gov.

QAT and LBB — Review of Non-Cloud Computing Service Option
The RRC must ensure when making purchases for an AlS or a major information resources project, that the system or project is
capable of being deployed and run on cloud computing services.*® When making a purchase for an AlIS or a major information
resources project, the agency may determine that, due to integration limitations with legacy systems, security risks, or costs,
the agency is unable to purchase a system or project capable of being deployed and run on cloud computing services.*? If an
agency determines that it is unable to purchase a system or project capable of being deployed and run on cloud computing
services, then at least 14 days prior to solicitation issuance, the agency must submit to the LBB for the purchase of an AIS or to
the QAT for the purchase of a major information resources project a report that describes the purchase and the agency's
reasoning for making the purchase.??

3207EX, GOV'T CODE § 2157.007(b). The term "cloud computing service" has the meaning assigned by Special Publication 800-145 issued by the United States Department of Commerce National
Institute of Standards and Technology, as the definition existed on January 1, 2015. TEX. GOV'T CODE § 2157.007(a).

321 TEX. GOV'T CODE § 2157.007(b-1).

322 TEX. GOV'T CODE § 2157.007(b-2).

Solicitation — Advertisement
Electronic State Business Daily (ESBD)

The Electronic State Business Daily (ESBD), managed by SPD, is the State’s online directory listing procurement opportunities. The RRC is
required to post procurements with a contract value of more than $25,000 to the ESBD, regardless of the source of funds to be used for
the contract.??

The contract value for posting to the ESBD means “the estimated dollar amount that an agency may be obligated to pay during the life of
the contract and all executed and proposed amendments, extensions and renewals.”** Vendors may browse agency procurement
opportunities and find recent awards by searching for solicitations using various criteria including agency name, NIGP Class/Item code,
posting date,and solicitation closing date.

ESBD Posting Timelines!

Minimum Posting
Time for
Advertisement

Entire solicitation package (including all parts, exhibits and attachments posted 14 calendar days
to the ESBD.

Contract value estimated to be greater than $25,000
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If not posting the entire solicitation package to the ESBD, then notice must be 2L Elanier gey

posted that includes all information necessary to make a successful bid,
proposal, or other applicable expression of interest for the procurement contract,
including at a minimum the following information:

(1) a brief description of the goods or services to be procured and any
applicable state product or service codes for the goods and services;

(2) the last date on which bids, proposals, or other applicable expressions of
interest will be accepted;

(3) the estimated quantity of goods or services to be procured;

(4) if applicable, the previous price paid by the agency for the same or similar
goods or services;

(5) the estimated date on which the goods or services to be procured willbe
needed; and

(6) the name, business mailing address, and business telephone number of
the agency employee a person may contact to inquire about all necessary
information related to making a bid or proposal or other applicable
expression of interest for the procurement contract.

TABLE NOTES
! TEX.GOV'T CODE §2155.083(h)-(i); 34 TEX. ADMIN. CODE § 20.215.

While a 14-day posting may satisfy the statutory minimum period for posting on the ESBD, it is best practice to advertise a solicitation for
30 daysorlonger. When determining the appropriate solicitation posting period, the Contract Developer should consider what timeframe
affords interested eligible vendors the opportunity to submit quality proposals. Publishing solicitations for time periods that are not
commercially reasonable may have the effect of artificially limiting the vendor pool.

It is best practice for Contract Developers to schedule realistic procurement timelines that consider holidays, the complexity of the
procurement, and the fulfillment of any statutory requirements. For example, Contract Developers should consider advertising the
solicitation where subcontracting opportunities are probable for longer than the statutorily mandated minimum ESBD posting period to
allow sufficient time for all interested eligible vendors to comply with the HUB Subcontracting Plan requirements. One of the Good Faith
Effort requirements is for the respondent to allow at least seven working days for HUBs to respond. Weekends, holidays, agency closures,
and the date the respondent routed the solicitation to the HUBs are excluded from the seven working day computation.

For solicitations requiring delegated authority, a letter of delegation must be obtained from SPD prior to posting to the ESBD. The Con- tract
Developer mustinclude proofofthe ESBD postingand documentation from SPD authorizing the delegated purchasing authority in the
procurement file. A contract award is void if the agency violates the applicable statutorily required minimum time for posting on the
ESBD.?%

Computation of Time In computing the period of days, the first day is excluded and the last day is included. In addition, if the last day

ofanyperiodisaSaturday, Sunday,orlegal holiday, the period must be extended to include the next day that is not a Saturday, Sunday
326

or legal holiday.

323 TEX.GOV'TCODE §2155.083(a); 34 TEX. ADMIN.CODE §§ 20.109, 20.214. Thereare certainexceptionstothis
requirementforinstitutions of highereducation, the University of Houston, and certain agreements between
state agencies, local governments and other governmental entities. TEX. GOV'T CODE §2155.083(n); 34 TEX.
ADMIN. CODE §20.109(d).

324 34 TEX. ADMIN. CODE § 20.25(b)(13).

325 TEX.GOV'TCODE§2155.083(j);34TEX.ADMIN.CODE§20.215(e)

326 TEX. GOV'T CODE § 311.014(a)-(b).
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Texas Register

The Texas Register, maintained by the Secretary of State (SOS), records agency rulemakings, governor’s appointments, attorney
general opinions, and requests for proposals. The Texas Registeris published every Friday and is available to the publiconline on the
SOS website.*? Solicitations using certain procurement methods must be advertised in the Texas Register.**®* For procurement methods
notaddressed in this Guide, it is recommended that agencies refer to their enabling legislation to determine if publication in the
Texas Register is required. Acopyofthe Texas Registernotice mustbe placed inthe procurement file. Texas Register posting
requirements are in addition to ESBD posting requirements.

327 The SOS website is located at www.sos.state.tx.us.
328 See e.g., TEX. GOV'T CODE § 2166.253.

Centralized Master Bidders List

The Centralized Master Bidders List (CMBL), maintained by SPD, is an online directory of vendors registered to receive bidding
opportunities from State of Texas purchasing entities. Agencies, colleges, universities and local governments use the CMBL to find vendors for
productsandservices. The CMBL mayalso be usedto gatherinformation for noncompetitive procurement processes and for vendor
performance data. SPD does not endorse, recommend, or attest to the capabilities of any business orindividual listed on the CMBL.

The RRC must use the CMBL to select bidders for competitive bids or proposals and to the fullest extent possible for purchases
exempt from SPD’s purchasing authority.3* For purchases between $5,000 and $25,000, the agency must solicit from a minimum of
three active vendors on the CMBL including two current Texas-certified HUBs. For procurements exceeding $25,000, the agency
must use the CMBL to solicit from each eligible vendor on the list thatserves the agency’sgeographicregion.*°Acopy of the bid list
(with date) must be placed in the procurement file.

When the agency isrequiredtousethe CMBL, the RRCmustsend a copy of the solicitation to all vendors on the CMBL bid list for the
advertised commodity code(s). There may be several hundred vendors associated withaparticularcommodity code. Accordingly,
announcements are an efficient way toreduce mailing costs when publishinglarge solicitations. A solicitation announcement is a one-
page document sent, usually by email, to all vendors on the CMBL for the advertised commodity code(s) which provides notice of
the upcoming procurementopportunity and ESBD postinginformation. Thevendor isrequestedtoreturnacompleted formtothe
agencyviaemail or faxifthevendordesirestoreceive ahard copyofthesolicitation. Asample solicitation announcement is in Appendix
13. When thesolicitationis mailed by the agency, itis only mailed tothe vendors who responded to the announcement with a request for
ahard copy of the solicitation.

As part of the registration process, vendors provide their contact information and identify the goods and services they offer by NIGP
Class/Item codes. The annual registration fee for the CMBL s currently $70. For more information regarding CMBL registration, visit the
CMBL Program located on the CPA website3! A vendor is not required to be registered on the CMBL to conduct business with the RRC.

Supplementing the CMBL RRC may supplement the CMBL with State of Texas certified HUBs at any time if the agency
determines that it may enhance competition or increase the number of HUBs that submit bids. In addition, the agency may solicit
from vendors that are not on the CMBL by obtaining approval from the Executive Director or designee, to add non-CMBLvendorsto the
final bidlisttoincrease competition.*** The non-CMBLvendors may be added to thefinal bid list for specificsolicitationstoincrease
competition where the requirement to solicit only CMBL vendors is not adequate.®®* Documentation regarding the additions to the
CMBL bid list, including the written approval from the Executive Director or designee of the supplemented CMBL bid list, must be
maintained in the procurement file.

Removal from the CMBL A vendor may be removed or temporarily suspended from the CMBL for one or more of the following
reasons:

¢ failureto payorunnecessarily delaying payment of damages assessed by SPD;

¢ failuretoremittheannual CMBLregistration fee; or
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¢+ any factor set forth in Sections 2155.070 or 2155.077 of the Texas Government Code.

329 This requirement does not apply to the Texas Department of Transportation or toan institution of higher education as defined by Section 61.003 of the Education Code, but aninstitution of higher
education should use the CMBLwhen possible 34 TEX. ADMIN. CODE §20.107(g).

330 TEX. GOV'T CODE § 2155.264.

331 The CPA website is located at Comptroller.Texas.Gov.

332 TEX. GOV'T CODE § 2155.269; 34 TEX. ADMIN. CODE §20.107(h).

333 TEX. GOV'T CODE §2155.269; 34 TEX. ADMIN. CODE §20.107(h).

Solicitation — Agency Communications with Potential
Respondents

Pre-Bid/Offer/Proposal Conferences

The agency may choose to hold a pre-bid/offer/proposal conference. A pre-bid/offer/proposal conference occurs after solicitation issuance
and before the solicitation closing deadline. A conference provides a forum for potential respondents to pose questions about the solicitation
in a face-to-face setting or by conference call or web conference. It also provides an opportunity for vendors to develop subcontracting

relationships and lets the agency gauge industry interest in the procurement.

The RRC may conduct pre-bid/offer/proposal conferences that are mandatory or non-mandatory for prospective respondents. The agency
should carefully consider the use of a mandatory conference and confer with legal counsel as this may limit competition. Depending on
the location of vendor candidates, out-of-town or out-of-state vendors may be discouraged from participating in the procurement because
of the travel time and expense associated with the conference. Alternatively, eligible vendors that wish to participate in the procurement
may be administratively eliminated from the vendor pool simply because their companies’ representatives arrived late or were otherwise
unableto attend. In either event, the agency’s goal of encouraging competition among all eligible candidates in the vendor pool is
thwarted.

Conferencesshouldbe mandatory onlyifanon-sitevisitisrequiredto have a full understanding of the procurement or if the solicitation is so
complexthat RRCstaff believes attendanceis critical for potential respondents to fully understand the procurement. Accordingly, mandatory
pre-bid/offer/proposal conferences are required when the agency determines that disqualification is appropriate for any response from a
vendor that did not receive certain information pertaining to the solicitation at an agency-designated time and location.

If a pre-bid/offer/proposal conference is held, the solicitation must indicate the date, time, and location of the conference and whether
respondents’ attendance is mandatory or voluntary. If the conference is mandatory, the following statement must be included in the
solicitation: “Failure to attend the pre-bid/offer/proposal conference will result in disqualification of the response”

A pre-bid/offer/proposal conference is usually held no earlier than 10 days after the solicitation issuance to allow sufficient time for
respondents to receive and review the solicitation prior to the conference. If a mandatory conference is required, the Contract Developer
should consider multiple conference dates if it is expected that there will be a high number of conference attendees. All conferences
attendees must be documented on asign-in sheet which is the official record used by the agency to verify respondent attendance.
For mandatory conferences, the sign-in sheet will be collected at the beginning of the conference.

The Contract Developer should conduct the conference in coordination with the program staff. Pre-Bid/Offer/Proposal Conference Guidelines
are in Appendix 14. Conference attendees should be advised that the verbal responses provided by the agency during the conference are not
binding until confirmed by the agency in writing. All changes to the solicitation must be in writing and published through an addendum to the

solicitation. ESBD posting requirements apply.

Question and Answer Period

Itisbestpracticeforallsolicitationstoinclude aformal processfor potential respondents to submit questions to the RRC to clarify their
understanding of the solicitation.|f questions are permitted by the RRC, the solicitation must specify the due date when questions must
be submitted to the agency as well as the anticipated release date of the agency’s answers.

The benefit of a Question and Answer (Q&A) period is that it provides the first indication to the agency of possible ambiguities,
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errors, orlack of criticalinformationinthesolicitation. If there are major deficiencies to the solicitation discovered at this stage, itis
advisableto cancelthesolicitation andissue a revised solicitation at a future date.

Written questions submitted to the RRC as directed in the solicitation must be compiled, verbatim (with any spelling and grammatical
errors) into a Q&A document. Every question received, even similar questionssubmitted by differentvendors, mustbeaccounted forin the
Q&A document. The name of the entity submitting the question and identifyinginformation should be omitted from the agency’s
published answers. The Contract Developer has discretion for organization of the questions (e.g., chronological by receipt, by topic). A
sample Q&Adocumentisin Appendix 15.

The Q&A document is published with each question being listed with its corresponding response. The Contract Developer will com- pose
answers to each question and consult with agency subject matter experts as needed. If two or more similar questions are sub- mitted
(i.e.,redundant questions), the Contract Developer should be mindful to not provide two inconsistent answers. In this situation, itis best
practiceto either provide the exact same answer to both questions or answer the first question and then include a cross reference to the
firstanswer when responding to the second question.

OncetheQ&Adocumentisfinalized, theagencywillpublishit with the solicitation documents on the ESBD and/or in the Texas Register
asapplicable.Anyanswerthatwouldresultinamaterial changeto the solicitation must be identified in asolicitation addendum.

Solicitation Addenda

Awritten addendum identifying the addition or correction to a solicitation must be issued by the RRC in the same manner as the
solicitation (e.g., ESBD, Texas Register) if a change to the solicitation occurs before the response due date. A solicitation addendum is used
toclarifyanambiguous provision, correctan error or over-sight, extend the response due date, or alter a public opening date. Ratherthan
usinga Q&A document, asolicitationaddendum may alsobe used toanswer questions by respondents eventhoughthe answers do not
resultin a modification or change to the solicitation. For addenda other than just an extension to the response due date, it is best practice to
require that the responses include an acknowledgement of each addendum to the solicitation.

Respondents must be given a reasonable time to respond to a solicitation addendum. The Contract Developer, therefore, must consider
the remaining until the solicitation closing date prior toissuinganaddendum. Dependingonthecontentoftheaddendum, the Contract
Developer may determine that the response due date should be extended. If an addendum results in substantial changes to the original
solicitation, itis recommended that the response due date be extended and the revised solicitation to be issued for at least 14
calendar days following the addendum date.

Eachaddendumis numbered. If more than one addendumiisissued, each subsequent addendum is sequentially numbered. Each
addendum to the original solicitation must be posted to the ESBD no later than the next business day followingits release to the
public®*A sample solicitation addendum is in Appendix 16.

33434 TEX. ADMIN. CODE § 20.214(b)(3).

Communication with Agency Personnel

All communication with potential respondents should be made only through the Contract Manager, or other designated staff conducting

the solicitation. Tomaintain a level playing field among all potential respondents, business area staff or other non-contract management
personnel should not have contact with potential respondents outside of pre-bid/offer/ proposal conferences. Refer to the Vendor
Communications section of this Guide. The solicitation should provide the agency’s designated point of contact and identify the
acceptable forms of communication to the agency such as telephone, or email. If a potential respondent contacts business area staff or
other non-contract management personnel, staff should politely decline to discuss the procurement and forward theinquiry tothe
assigned Contract Developer.
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Solicitation — Receipt and Control of Responses
Receipt

Reponses must be received on or before the due date and time designated in the solicitation. The terms “response opening date” and
“solicitation closing date” both describe the deadline for receipt of responses. A response will be considered timely only if it is received
on or before the published due date and time and in conformance withthe deliveryinstructions specifiedinthe solicitation.

To ensure fairness to all respondents, no submitted responses should be opened or reviewed before the due date and time has
passed; an agency may confirm that a sealed submission, faxed document or email(s) have been received.

Uponreceipt by the RRC, the sealed response must be marked with a date and time stamp directly on the envelope, when possible, or
on the express delivery label, and the response must remain sealed and kept in a secure place to prevent misplacement, loss, or
tampering, untilafterthe publishedresponse duedateandtime.

Delivery by Email, Fax, or Other Electronic System When allowed by the solicitation, responses received by email, fax, or
any other electronic system must be treated as sealed response documentsand kept secure until after the response due date and
time. A copy of the email received with the response documents attached must reflect the date and time of receipt. If multiple emails
aresentbytherespondent, acopyof eachemailmustbeincluded inthe procurementfile. The faxed documents must be accompanied
by a fax receipt notice. If the faxed document(s) do not have a date/ time stamp, one must be affixed manuallyimmediately uponreceipt.

Responses Openedin Errororto Confirm Identification Despite instructions contained in the solicitation, a respondent
will occasionally submit a sealed response without properly identifying the solicitation on the packet. Contract Management
staff may open a sealed response solely for the purpose of identification so that the response can be properly marked as received.
If Contract Management staff open a sealed packet for the purpose of identification or a response was inadvertently opened, the packet
must be resealed, dated, and signed by the person who opened the packet. Packets inadvertently opened by Contract Management
staff should be marked with “OpeninError” or “Opened to Determine Content.”

Late Responses

Theresponses mustbereceived by thedue dateandtime established in the solicitation. If a response is received after this published date and
time, itis considered a late response. Late responses will not be opened, andtherespondent will be notified thatthe response was rejected
becauseitwasnottimelyreceived. Theagencywill either returnthe unopenedresponsetothe respondent atthe respondent’s expense or
dispose of the response according to thearrangements specified in the solicitation.

The only exception to the prohibition against accepting a late response isifanagency’s writteninternal policy permits the acceptance of alate
response due to extenuating circumstances. For example, if an agency has a practice of accepting responses received for up to two business
days following the solicitation closing date whenever the agency’s main office is closed due to inclement weather events, then this practice
must be documented as written policy.

Withdrawal of Response

Arespondent may withdraw its response at any time prior to the closing date and time for the solicitation. The respondent’s request to
withdraw its response must be made in writing on company letterhead or by completingaform prescribed by the agency. The
preferred practice is for the respondent to submit the withdrawal of response in person and provide appropriate identification (e.g.,
corporate identification card, photo identification card to match the authorized contact person listed in the response) so that the agency can
verifythatthe withdrawal requestis legitimate. If the respondent’srequest to withdraw the response is submitted by mail, email, or fax,
then a determination must be made by the agency as to whether additional documentation is necessary to comply with the request.

Cancellation of Solicitation

RRC may cancel a solicitation at any time. If a solicitation is cancelled, the agency must provide notice of the cancellationin the same
mannerastheissuance ofthesolicitation. Forexample, the agency will post a notice of the cancellation to the ESBD if the original

solicitation was posted to the ESBD.** Cancellation notices must contain, ata minimum, the following information:
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+ RRCname, business address, and contact name,
¢+ purchase requisition number or solicitation number, and

+ reason for the cancellation.?®

Unless other delivery or disposition arrangements are specified in the solicitation, all responses should be returned unopened with a
notification letter from the agency of the solicitation cancellation.

33534 TEX. ADMIN. CODE § 20.214(b)(3).
3% 34 TEX. ADMIN. CODE § 20.219(c).

Public Opening Option

The RRC has discretion whether to conduct a public opening on the closing date of the solicitation. Public openings do not usually occur

for purchases of $25,000 or less. If an agency elects to open responses received in public, the solicitation must clearly state the time
andplaceofthe publicopening. Achangetothe publicopening date and time mustbe published throughanaddendumtothe
solicitation. ESBD posting requirements apply.

A public opening gives members of the public an opportunity to hear,ataminimum, the verbal recitation of the following:
+ the solicitation number; and

+ the name of each respondent.

If bids received in response to an IFB are to be evaluated solely on objective criteria, then the public opening will normally include
the following additional information: price or amount for each item number and model number (if different from the specified model).
Agency staff will not discuss whether a product or model meets the written specifications.

The sealed responses may be opened and read in any order such as alphabetical by respondent name, in order of receipt, or by lot.
The procurement file must contain the attendance log with each attendee’s name, signature, and if representing an organization or
entity, the name of the entity and attendee’s title.

Internal Procedures

The RRC must have documented internal procedures outlining the responsibilities and steps for the receipt and control of
responses. Such procedures include, but are not limited to, the following:

¢ identifying the official timepiece that will be used for determining timely receipt of responses, such as mail room
clock, time stamp machine, or email server time stamp;

specifying the marking process that will be used to do specifying the marking process that will be used to document the date
and time each response was received by mail, hand delivery service, fax, or email;

maintaining a log of responses received which contains the following information: solicitation number, due date and time,
respondent name, date and time response received, and delivery method and, if applicable, tracking number (i.e., email,
fax, hand delivery, USPS or other delivery service);

¢+ securing responses until published response due date and time;

outlining the processes to be followed after inadvertent opening of responses received hard copy, email, or fax; and

designating staff responsible for each task.
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VENDOR SELECTION

Overview

The third step of the procurement process is to select the vendor that provides best value to the State. The RRC must conduct evaluations
inafairandimpartial manner consistent with Texaslaw and in accordance with either the evaluation procedure published in the
solicitation or, for informal bidding situations, established by the agency’s written procedure. Legal counsel should be consulted to
ensure the use of the proper evaluation process for each procurement.

TCI Program, State Use Program, and Term Contract Purchases

RRC purchases using the following procurement methods have been determined to be best value to the State by statute or SPD rule:the
TCIProgram, the State Use Program and Term Contracts. Accordingly, the agency does not conduct an evaluation process when

selecting a vendor for these purchases.

Administrative Review of Responses
After the responses are opened and recorded, the Contract Developer must determine whether the submitted responses are responsive to
the solicitation. Only responses that are responsive to the solicitation are evaluated.

At a minimum, this administrative review includes an examination of each response to verify that the minimum vendor qualifications are
satisfied, and all required forms and documents were submitted, such as the signed execution of bid/offer/proposal or similardocument,
pricesheet, bidbond, signed HUB Subcontracting Plan, and signed non-disclosure agreement.

The administrative review is conducted on a “pass/fail” basis.Consultation with legal counsel may be necessary todetermine
whether a response is responsive to the solicitation requirements. It is recommended that the Contract Developer use a checklist to
document the results of the administrative review. A sample Administrative Review Checklistis providedin Appendix17.

Unsigned Response A response without a signature is not responsive to the solicitation and will be disqualified. Unsigned
responses willnotbe evaluated; these responses willbe kept with the procurement file and not be returned to the respondent.
“Responsive” Response. A response is “responsive” if it conforms in all material respects to the solicitation requirements (e.g., timely

submitted, signed response, completed forms). The Contract Developer will make the initial determination as to whether a response is
responsive to the solicitation. The initial determination of responsivenessissubjecttochange duringthe course of the evaluation process.

Technical Assistance in Specification Preparation Arespondent or contract participant may provide free technical
assistance to an agency** However, the RRC may not accept aresponse or award a contract to a vendor that received compensation
from the agency to participate in the preparation of the specifications or solicitation on which the proposal or contract is based.*®

%7 TEX. GOV'T CODE § 2155.004(e).
338 TEX.GOV'TCODE§2155.004(a).

Single Response Before evaluation begins, the Contract Developer may investigate why the agency received only one response to a

competitive solicitation by:
+ Reviewingthesolicitationforanyrestrictivespecifications,and

+ Contacting several potential respondents to inquire why they chose not to submit a response.

If it is determined that there were unduly restrictive specifications in the solicitation such that the specified product or
service is only available for purchase through a single vendor, the agency should either re-advertise the solicitation or
prepare a Proprietary Purchase Justification for the proprietary sole source purchase.Otherwise, the agency should
consider the reasons that potential eligible respondents did not participate in the agency’s competitive solicitationtoassess
whetheritisinthe bestinterestofthe State to proceed with the evaluation process or re-advertise with a revised solicitation.
Ifthe agency decidesto proceed with the procurement, the Contract Developer will either tabulate the bid, only if objective
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criteria are used for informal bidding or an IFB or direct the evaluation committee to evaluate the response.

Evaluation — Bid Tabulation Process

If the responses to an IFB are to be evaluated solely on objective criteria, the evaluation maybe conductedbythe Contract Developer.As a
generalrule, bids must be tabulated when opened, butthere aretimeswhenthisisnotpractical. ltisrecommendedthatthe bid
tabulation be prepared within amaximum of three business days from the bid due date.

The following, as applicable, must be included on the bid tabulation:

NIGP Class/Item;

Confidential or Proprietary declarations by respondent;

Vendor (Payee) Identification Number;

Respondent name;

HUB Status;

¢ Price Sheet Line Item Descriptions;
* Manufacturer/Brand;

¢+ Product Number;

* Package Quantity Information;

Unit Price;

Delivery Days After Receipt of Order;
¢+ Warranty;
¢+ Comments/Remarks — Include indicators for disqualification and non-responsive; and

* Award Columntoindicate the bidderreceiving the award for any given item.

Itis best practice forthe bid tabulationto be reviewed by asecond Contract Developer priorto finalization to ensure that the evaluation was
conducted in conformance with applicable purchasing procedures. *° Care should be taken to ensure that the raw data is accurately
transcribed into the mathematical formulas and that the mathematical formulas are properly loaded into electronic spread-
sheets/workbooks when such electronicaids are used. After contract award, the bid tabulation must be available for release through the
Texas Public Information Act.

The Contract Developer must conduct a due diligence inquiry as to actual and potential conflicts of interest related to the submitted bids.
As an agency internal policy, the agency may utilize an agency specific conflict of interest statement for compliance with conflict of interest
disclosure requirements specified by law or agency policy* For procurements with an expected value of $1 million or more, the SAO
Nepotism Disclosure Statement for Purchasing Personnel must also be utilized. Any actual or potential conflicts of interest must be
reported promptly to agency legal counsel.

33 For procurements subject to Chapter 2261 of the Texas Government Code, refer to Sections 2261.0525 and 2261.054 of the Texas Government Code.

30 TEX.GOV'TCODE§2261.252(a) (Eachstateagency employeeorofficialwhois involved in procurement or in contract management for a state agency shalldisclose totheagencyanypotentialconflictofinterest
specifiedbystatelaworagencypolicy thatisknownbytheemployeeorofficial withrespecttoanycontractwithaprivate vendor or bid for the purchase of goods or services from a private vendor by the
agency); TEX. GOV'T CODE § 2261.252(a-1) (A state agency employee or official is required to disclose any potential conflict of interest specified by state law oragency policy thatis known by the employee
orofficialatanytime during: (1) the procurementprocess, fromtheinitialrequestforbidsforthe purchase ofgoods or services from a private vendor until the completed final delivery of the goods or
services; or(2) thetermofacontractwitha privatevendor.).
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Evaluation — Evaluation Committee Process
Evaluation Committee

Theevaluation committeeis composed of subject matter experts and stakeholders. Thecommittee should haveadiverserelevantdisciplinary
expertiseandknowledge ofthe productorservicebeingprocured.Because service on an evaluation committee involves a significant time
commitment, careshould be takento ensure that each member selected as a scoring member is able to attend the committee meetings,

oral presentations, andsite visits torespondent premises.

Evaluation committee selection should occur prior to receipt of the responses. It is common for the evaluation committee members to
have been involved in the procurement planning activities. The Contract Developer is usually designated as the committee chair, serving
as a non-scoring member of the evaluation committee. Depending on the procurement, the Contract Manager may participate as either
ascoring or non-scoring member. The scoring and non-scoring members of the committee must be noted in the procurementfile.

The recommended size of an evaluation committee is three to five scoring members. To avoid potential individual bias, the committee
should not have fewer than three scoring members. Depending on the procurement, the agency may determine that a larger committee
isnecessary. Thereis norestriction astohow manyindividuals the agency may include on an evaluation committee; however, good
judgement dictates thatthe number of individuals onthe committee belimited tothe minimumrequiredtoaccomplishits purpose.

Each evaluation committee member will independently assess the content of each response using only the evaluation criteriaand
weights published in the solicitation and, if applicable, unpublished subcriteria (i.e., a smaller component of the published base criterion).

Accordingly, the evaluation committee members must fully understand the solicitation, be able to critically read and evaluate the
responses, and document their decisions in a clear and concise manner.

Each committee member will be expected to score each response on how it meets, exceeds or fails to meet the standards established inthe
solicitation. Iftheagencyplanstouseindividuals duringthe evaluation process (e.g., evaluation committee members, technical advisors)
who are notagency employees, itisrecommended that agency legal counsel be consulted to ensure that appropriate procedures are
implemented to protect the interests of the State.

Non-Disclosure Agreements and Conflict of Interest Disclosures

Tosafeguardtheintegrity of the evaluation process, individuals serving on an evaluation committee or as technical advisors must sign a non-

disclosureagreement priortoreceivingtheresponsesor participatingin evaluation committee activities. Committee members may not
communicate with respondents or anyone else outside the committee regarding the responses received or the evaluation process without
prior approval of the Contract Developer or the agency legal counsel, as appropriate. Examples of permitted communications may include the
Contract Developer’s coordination of the committee’s consultation with authorized technical advisors and the committee’s attendance at
oral presentations.

The agency must also conduct a due diligence inquiry as to the evaluation committee members and technical advisors’ actual and
potential conflicts of interest related to the submitted responses. Itis best practiceforthe Contract Developerto provide the names of the
respondents and proposed subcontractors to the committee members and any assigned technical advisors prior to providing access to
theresponses. As an agency internal policy, the agency may utilize an agency specific conflict of interest statement for compliance with
conflict of interest disclosure requirements specified by law or agency policy.** For procurements with an expected value of $1 million or
more, the SAO Nepotism Disclosure Statement for Purchasing Personnel must also be utilized. Any actual or potential conflicts of interest must
be reported promptly to legal counsel.
S TEX. GOV'T CODE § 2261.252(a) (Each state agency employee or official who isinvolvedin procurementorin contract

managementforastateagencyshall disclosetothe agencyany potential conflict of interest specified by state law or

agency policy thatisknown by the employee or official with respect to any contract with a private vendor or bid for

the purchase of goods or services from a private vendor by the agency); TEX. GOV'T CODE § 2261.252(a-1) (A state

agencyemployeeorofficialisrequiredtodiscloseanypotentialconflictofinterest specified by state law or agency policy

that is known by the employee or official atany time during: (1) the procurement process, from the initial request for

bids for the purchase of goods or services from a private vendor until the completed final delivery of the goods or
services; or (2) the termofacontract witha private vendor.).
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Evaluation of Responses

Overview

Priorto evaluatingthe responses, the Contract Developer will schedule a meeting with the evaluation committee and any authorized
technical advisors to provide guidance on the evaluation process and the scoring matrix. The RRC utilizes a numbering system to
identify evaluation committee membersandtrack the responses, this system will be explained at the meeting. This meeting may be held
as a separate meeting before the first committee meeting or at the beginning of the first committee meeting.

The committee members should be instructed as to their responsibilities including the critical nature of confidentiality and theintegrity
oftheevaluation process. Care mustbetaken notto engagein technical leveling, technical transfusion, or other improper activities. The
evaluation committee may not commence any discussions until each committee member has signed a non-disclosure statement and a
preliminary assessment regarding actual and potential conflicts of interest has been conducted. Evaluation Committee Guidelines
are in Appendix 18.

The evaluation committee members must be provided with the following documents, as applicable to the specific procurement:
+ theentiresolicitation, includingallissued addenda and Q&A documents;
¢+ a list of responses submitted;and

+ acopyofeachresponse determined to be responsive by the Contract Developer following the Administrative Review (clearly
marked with the assigned reviewer’s number, if anumbering system is used by the agency).

Each response must be evaluated independently against the evaluation criteria published in the solicitation and not compared toany
othersubmittedresponse. Theevaluationcommittee members must not conduct independent research; each member’s evaluation must
be based solely on his or her personal review of the response and other information specifically authorized by the Contract Developer
or assigned legal counsel that is consistent with the solicitation (e.g., written clarifications received from the respondents, oral
presentation material, and reference check information).

If assistanceis requested from authorized technical advisors, the evaluation committee’s inquiry should be limited to areas related to
the evaluation criteria. Evaluators and technical advisors must never attempt to communicate with or reply to a communication from
arespondent during the evaluation process. In the event one of the respondents is a current service provider, it is recommended that
the evaluator consult with the Contract Developer onthe appropriate practices to be utilized to ensure that there is no appearance of
impropriety. Toprotect theintegrity of the evaluation process, only the Contract Developer or an assigned attorney may communicate
with respondents.

Discussion oftheresponses mustonly occuratan evaluation committee meeting with all scoring members present. It is common for the
evaluators to conduct their evaluations at the same time in the same room; this can facilitate questions by committee members with
eachotheraswellastothe Contract Developerandtechnical advisors. However, itis an acceptable practice for the evaluators to review
the responses from their respective workspaces and to engage in group discussions only at scheduled meeting times.

Communication between two or more committee members related to evaluating responses or the content of responses is not permitted
outside the presence of the entire committee. Committee members mustattend all scheduled evaluation meetings and participate as
required by completing all committee responsibilities in the time allotted. Absence from meetings or failing to meet deadlines to
complete evaluations may result in the removal of a member from the evaluation committee or removal of the evaluator’s scoring from
consideration.

The evaluators will record their individual scores for eachresponse on the scoring matrix provided by the Contract Developer. If permitted by
the solicitation, the agency may waive minor technicalities of submitted responses. If an evaluator determines that a waiver of minor
technicalities is appropriate during evaluation, this approach should be broughttothe attention of the entire committee toensure thatall the
evaluators are using the same evaluation standards.

Some procurements may involve multiple scoring rounds to narrow the competitive field (e.g., second scoring round following oral
presentations). Evaluators must record their scores on the scoring matrix following each scoring round. It is best practice to label each
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scoringmatrixwiththeapplicablescoringroundnumberordate. Evaluators shall justify in writing any change in the scoring of a vendor
that occurs following the initial assessment and scoring of responses. The written justification must be reviewed by the agency ’s
procurement director. The procurement director shall certify in writing that the change in scoring was appropriate. The procurement
director may delegate to a person whose position in the agency 's procurement office is at least equal to the position of contract manager,
the certification authority under this section if the agency has met the conditions prescribed by the comptroller under Section 2262.053(h).
A written certification or justification required by this section must be placed in the contract file.

Under no circumstances must any committee member attempt to pressure other members to change evaluation scores. However, if it is
apparentthatone or more committee members’ evaluations differ significantly from the majority, the committee chair should schedule a
meeting with the entire committee to discuss the outliers to ensure the evaluation criteria were clear to all scoring members and that
information was not overlooked or misunderstood. If after this discussion, a committee member determines that there was amis-
understanding of the criteria, the requirement, or information overlooked that was included in the response, the evaluator may provide a
revised scoring matrix.

Scoring Matrix

Thescoring matrixisastandardized formused by all the evaluation committee members to record the scores for each the response
based on the evaluation criteria and weights published in the solicitation and, if applicable, unpublished subcriteria. It is best practice for
the scoring matrix to be finalized prior to publishing the solicitation. However, if time does not permit the scoring matrix to be finalized
prior to publication of the solicitation, the scoring matrixmust be completed prior to the receipt of responses. Asample Evaluation
Committee Member Scoring Matrixis in Appendix 19.

Technical Advisors

Dependingonthe procurement, the evaluation committee may seek assistance from technical experts within the agency to gain a better
understanding of certain aspects of the responses. Technical advisors are generally used when a particular area of subject matter
expertise is not within the skill set of the evaluation committee members. Forinstance, an employee from the agency’s budget
division may serve as a technical advisor during the evaluation committee’s review of the financial capability documentation submitted by
therespondents. Similarly, foranIT procurement, an employee from the agency’s information security division may serve as a technical
advisor during the evaluation committee’s review of the various data safeguard standards proposed by the respondents.

Technical advisors to the evaluation committee comply with the same non-disclosure and conflict of interest restrictions applicable
tothe evaluation committee. Accordingly, the technical advisors should not discuss the solicitation with anyone, even evaluation
committee members, outsidethe committee meetings. The Contract Developer must coordinate all communication between the
evaluation committee and authorized technical advisors to ensure the integrity of the evaluation process.

Price Component

The price component of the response is usually assessed by using either a “reasonableness” standard or objective criterion. For a price
criterion assessed using a reasonableness standard, the evaluation committee conducts the evaluation. If the price criterionisto be
evaluated using only a mathematical formula, such as for an IFB, then it may be scored by the Contract Developer. Unless prohibited
by statute or agency policy, it is recommended that the evaluation committee review and score the entire response, including the price
component, to facilitate a more comprehensive evaluation of the response (e.g, ensure that the proposed pricing aligns with the
proposed products and services).

Reference Check

Ifrequired by the solicitation, respondents may submit customer references with their responses. The Contract Developer may conduct the
reference checks or authorize a subcommittee of the evaluation committee to conduct reference check activities. All information obtained
duringthereferencechecksmustbedocumentedinwriting.

The same script or format of questions must be used when conductingreferencecheckssothattheresultsare consistentand fair to all
respondents. The list of reference check questions must be prepared prior to the solicitation closing date. When developing the
questionnaire, the Contract Developer should keep in mind the types of questions to which its agency would respond. For example, many
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entities will not participate in business reference activities that involve a lengthy questionnaire or questions that appear to ask for an
endorsement. A sample Reference Check Form is provided in Appendix 20.

An agency should not request submission of customer references that the agency does not intend to verify. However, events following
solicitationissuance may shorten the procurementtimeline such that reference check activities cannot be conducted by the agency ina
timely manner. Whenthesolicitation requires the submission of references or references are considered as part of the evaluation
criteria, the agency must decide whether it will verify customer references before the solicitation closing date. If reference checks will
not be conducted by the agency, this determination should be documented and placed in the procurement file.

Vendor Performance Tracking System Check

Contractor performance information is located in the Vendor Performance Tracking System (VPTS) on the CPA website3*? VPTS is
maintained by SPD. Agencies are required to use the VPTSto determine whether to award a contract to a vendor reviewed in the

tracking system.3®

342 The CPA website is located at Comptroller.Texas.Gov.
343TEX. GOV'T CODE § 2262.055(d).

Clarification of Responses

As part of the initial evaluation, the evaluation committee may determine that clarification of a response is necessary prior to scoring.
Accordingly, the evaluation committee may pose clarifying questionstoarespondenttoresolve conflictinginformation, apparent
ambiguities, or minor clerical errors within the response.If a clarification to the response is necessary, the Contract Developer or agency
legal counsel will contact the applicable respondent and distribute to the evaluation committee the written clarifications received by the
respondent. Arespondent’s clarification must be in writing and signed by an authorized representative.

The evaluation committee should be mindful that a respondent’s clarifications may not be used to “cure” deficiencies in the response
or to revise the response. The clarifications may only be used to understandtheinformation providedintheresponse. Itisimportant
tonotethatarequestforarespondenttoclarifyitsresponseisnot the same as negotiations of the specifications ortermsand
conditions because the request to clarify does not provide one respondent an advantage over another. Therefore, care must be taken
not to inadvertently engage in negotiations.

Competitive Range Determination

After the initial scoring, the Contract Developer will determine the competitive range. The competitive range referstothose responses
determinedto be reasonably considered foraward selection and is an objective means of narrowing the field of respondents that
will participate in subsequent evaluation activities such as oral presentations.

The agency should look for a “natural break” in the scores that will determine the competitive range. An example of how to determine
competitive range from maximum score of 100 is illustrated below.

Evaluation Evaluation Evaluation
Scores Scores Scores ¢+ Inscenario 1, the top five respondents are in the competitive
range.

Scenario 1 Scenario 2 Scenario 3

¢+ In scenario 2, the competitive range could include the top two
respondents or the top five respondents.

93 93 96 ¢+ Inscenario 3, there is a six-point difference between the 2nd

90 82 90 and 3rd score, with the remaining scores close behind. Therefore,
the best optionis to include all six respondents.

89 81 89

Therationale forthe competitive range determination should be
88 79 88 documented in the procurement file.
65 68 86
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Oral Presentations

If expressly permitted by the solicitation, an agency may elect, after reviewing the responses, to conduct oral presentations.Oral
presentations provide an opportunity for respondents to highlight the strengths and unique aspects of their responses and toprovide answers
toclarification questionsthe agency may have regardingthe responses. Presentations which include demonstrations of product functionality
arerecommended when appropriate, such as information technology procurements or solution-based procurements.

Oral presentations may be scheduled for all respondents or limited to the top ranked vendorsin the competitive range. The agency shall
followthe processoutlinedinthesolicitationto notifythe respondents of the time and place for the oral presentations. Before the oral
presentation, the evaluation committee should prepare its list of clarification questions for the presenting respondents.

Oralpresentationsand demonstrations must befairtoall parties. The time allowed, and the agenda format should be the same for all
presenters. Because some presenters may believe thereisan advantage to the order in which they present, it is best practice to draw names
forthepresentationordertoensureimpartialityofthe process.

Following the oral presentation, it is best practice for the agency to submit written questions to the respondent to document in writing
the verbal clarifications provided by the respondent during the presentation. The answers to these clarification questions should be signed by
an authorized representative of the respondent. Following all oral presentations, the evaluation committee will complete another scoring
matrix using the evaluation criteria and weights publishedinthe solicitation. Toprotecttheintegrity of the evaluation process, the
evaluation committee which evaluated the written responses should also evaluate the clarifying information obtained from the respondents
during the oral presentations and site visits.

Best and Final Offers

After any oral presentations or demonstrations are completed, discussions may be held. If discussions are held, respondents must be given

equal opportunity to discuss and submit revisions to proposals. Revisions of proposals are normally accomplished by formally requesting
Best and Final Offers (BAFOs) at the conclusion of discussions with a deadline set for receipt of BAFOs and including instructionsasto
exactlywhatshouldbesubmittedinresponseto the BAFO. After consideration of all BAFO responses, the agency may choose to down
select to a smaller number of respondents with which to commence negotiations.

Evaluation Committee Recommendation

Once the evaluation process is completed, the committee chair will prepare, sign and date the master scoring matrix, and proceed with a
recommendation to either award the contract the highest ranked respondent without discussion, tentatively award the contract to the
highest ranked respondent subject to successful completion of negotiations or cancel the solicitation.

If a state agency awards a contract to a vendor who did not receive the highest score, and the assessment process, under Section
2261.0525 has been certified, the agency shall state in writing in the contract file the reasons for making the award.

Itisrecommended that each committee member review the master score sheet toverify the accuracy of the scoring. Care should be
takento ensure thatthe raw datais accurately transcribed into the mathematical formulas and that the mathematical formulas are
properly loaded into electronic spreadsheets/workbooks when such electronic aids are used. Ifthe solicitation allows, the
evaluation committee may recommend a contract award to more than one respondent; provided, however, that the awarded
respondents are the highest ranked in the evaluation.®**

344 For procurements subject to Chapter 2261 of the Texas Government Code, refer to Sections 2261.0525 and 2261.054 of the Texas Government Code.

Preferences
Overview

Preferences are established by statute. With the exception of the reciprocal preference, a vendor must claim the applicable
preference(s)inits response by marking the appropriate preference on the preference formincluded in the solicitation. If the appropriate

box is not marked on the preference form, a preference will not be granted unless other documentsincluded in the response
sufficiently demonstrate that the bidder may receive the preference andis requesting the preference. Upon the RRC's request, the

vendor must provide adequate documentation to support a claimed preference.
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Any price adjustment that results from application of a preference occurs only during the evaluation process. The application of a
preference does not alter the price to be paid by the agency under an awarded contract. Anon-exhaustive List of Preferencesisin
Appendix 21.

Reciprocal Preference Law

Texaslaw requires thatresponsesfrom nonresidents from astate that grants resident bidder preferences for that state’s purchases
must be reciprocated in the same manner when competing against a bidder residing in Texas. In other words, the State of Texas will
respondinkindtoresidentbidder preferences made by other states.

Underthe Texasreciprocal preferencelaw, agovernmental entity may not award a governmental contract to a nonresident bidder
unless the nonresident underbids the lowest bid submitted by aresponsible resident bidder by anamountthatis notlessthanthe
greater of the following:

1. theamountbywhicharesidentbidderwouldberequiredto underbidthe nonresidentbidderto obtainacomparable contractinthe
statein whichthe nonresident’s principal place of business is located; or

2. the amount by which a resident bidder would be required to underbid the nonresident bidder to obtain a comparable contractin
thestatein whichamajority of the manufacturing relating to the contract will be performed.3*

For purposes of the reciprocal preference law, “resident bidder” refersto a person whose principal place of businessisin Texas,
including a contractor whose ultimate parent company or majority owner has its principal place of business in Texas 3%

If another state grants a preference to its resident bidders, a corresponding percentage increaseis added to the nonresident bidder’s
responsewhenbiddingin Texas. Forexample, State Agrantsitsin-state bidders a 10 percent preference when bidding onagricultural
products. By granting a 10 percent advantage to in-state bidders, State A is essentially penalizing Texas bidders10 percent for not being
residents. Texas reciprocates by adding a 10 percent non-residency penalty to the response from the bidder from State A, which essentially
givesa 10 percent preferencetobiddersresidingin Texas.

Reciprocity and resident bidder preferences do not apply when evaluating responses that involve the use of federal funds.?* The
reciprocity preference is only applied during the evaluation process and onlyinsituations where the out-of-state bidderisfromastate that
has aresidency preference. SPD maintains a Summary of Other State Bidder Preference Laws on the CPA website.?*

345 TEX. GOV'T CODE § 2252.002.
346 TEX. GOV'T CODE § 2252.001(3).
347 TEX. GOV'T CODE § 2252.004.

348 TheCPAwebsiteislocatedatComptroller.Texas.Gov.

Resolving Tie Bids

Atie occurs when two or more responses receive the same score after evaluation. Priority of the claimed preferenceis givenin the
sequence listed below:

+ Texas Agricultural Product

¢+ Texas Product

+ Texas Bidder

+ U.S. Product

Same Price — Same Preferences

Theawardforanytieditemisdetermined bydrawinglots, tossing a coin, or drawing names with two witnesses to oversee the tie-
breaking activity.

Same Price — Different Preferences

If two bidders propose the same price, but the preferences checked are different, the award is based on the priority for goods and/or
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for services.

Examples of Using Preferences to Break a Tie for Goods and Services

EXAMPLE 1: Theawardis madeto BidderA. Priorityis givento the Texas-produced product over the US-produced product.

Product \ Bidder A Bidder B \
Texas Agricultural Product
Texas Product X
Texas Bidder
U.S. Product X

EXAMPLE2:Theawardis madetoBidder B. Because both bidders show preference to Texas agricultural and Texas products, priority is
given to the Texas bidder.

» » - » - »
D0 DICC : DICC »

>

Texas Agricultural Product

Texas Product

Texas Bidder
U.S. Product

EXAMPLE 3: The award is made by drawing lots, tossing a coin, or drawing a name.

» » - » ~ »
DC DICC : DICC »

Texas Agricultural Product

Texas Product
Texas Bidder X X
U.S. Product

CONTRACT FORMATION AND AWARD

Overview

The fourth step of the procurement process is to enter into a legally enforceable contract that not only meets the RRC's business need
butis also compliant with Texas procurement law. The contract between the agency and the selected vendor may be in the form of
eitheraPO orformalsigned agreement. If aformal signed agreement is used, the PO documents the encumbrance of funds by the agency
for the transaction.

For many procurements, the Contract Formation and Award phase is a relatively quick process. For example, a contract to acquire a good
or service from SPD Term Contracts may be awarded by PO immediately following the selection of the vendor. In contrast, the Contract
Formation and Award phase may take longer for procurements where the parties desire to enter into a formal written agreement following
the negotiation of terms and conditions.
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Negotiations
Overview

An agency may negotiate terms and conditions during the procurement process. Not all procurement methods, however, allow for
negotiation.** Prior to commencing negotiations, the Contract Developer must verify that negotiations are permitted under the
applicable procurement method.

Negotiations are permitted for the following:

purchases using competitive sealed proposals,

purchases using requests foroffers,

purchases under DIR cooperative contracts,

purchases of consulting services,

purchases of professional services,

TXMAS purchases,

State Use Program purchases (when procuring services not goods),

sole source and competitive proprietary purchases, and

emergency purchases when there is insufficient time to solicit bids.

Negotiationis not permitted under the IFB procurement method except when only one qualified bid is received. This exception is the
only circumstance for an agency to negotiate contract terms, including price; the negotiation may not result in a material change to the
advertised specifications.

Public procurement professionals should be mindful that negotiations involving public sector entities (e.g., state government) are
different than between private sector entities. For example, negotiations with an agency must not materially alter requirements of the
published solicitation. Care must be taken by the agency to avoid inadvertently changingtheadvertised procurement objectives. Ifthe
procurement objectives are changed through the negotiation process, anunlevelplayingfield occurswhenrespondents could have bid
differently had they been aware of the changed procurement objectives. An unlevel playing field also results when the composition
ofthe eligible vendor pool would have been different (e.g., the vendor pool may have been larger) if the changed objectives had
beenincorporatedintothe original solicitation. Whenever it appears that the procurement objectives may have been changed,
agency legal counsel should be consulted before proceeding further.

34934 TEX. ADMIN. CODE § 20.206(d).

Negotiation Team

The RRCstrives to place employees with effective negotiation and communication skills on negotiation teams. For complex

procurements involving high-dollar or high-risk projects, it is recommended that the negotiations also be conducted by an experienced
team of agency employees.

Alead negotiator should be designated to establish an organized andcontrolled negotiatingenvironmenttosupportan efficient,
coordinated, and unified team effort. Rarely will the lead negotiator also be the Contract Developer in a complex procurement. For
example, it is not recommended that a Contract Developer single-handedly negotiate aprocurement of a majorinformation technology
system.Instead, this type of negotiation should be undertaken by a team that includes representatives from the end-user department
with subject matter expertise, RRC technology and information security departments, and legal counsel.

Teammembersshould be chosen, orexcluded, based ontheirleadership style, negotiation skills and subject matter expertise. Too often the
agency is at a disadvantage during contract negotiations simply because the right people are not presentduring negotiations. Itis
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important thatthe negotiation teamincludes agency personnel who have decision-making authority appropriate for the procurement.

Preparation

The key to successful contract negotiations is being prepared. Preparedness represents the degree to which the Contract Developer, prior

tothecommencementofnegotiations, has obtained negotiation-relevant information and has engaged in formal planning activities with the
negotiation team. Depending on the particular transaction, negotiation-relevant information may include data on prevailing prices, supply
conditions, and production costs.

To develop an effective negotiation strategy, the negotiation team must be familiar with the documentation submitted by the vendor
and be well-versed in the respective division’s business requirements, constraints, and any applicable overarching agency objectives.
The negotiation strategy should be tailored tosuitthe particular facts and circumstances of each procurement. Formal planning
activities include:

¢ identifying contract terms which are crucial to the agreement (i.e., terms upon which the agency is either unable or unwilling to
compromise, as well as contract terms that the agency is willing to compromise or relinquish);

¢+ understanding and prioritizing the acceptable trade-offs between the various negotiation goals;

establishingtheagency’ssettlementrange ontheitemstobe negotiated; and

anticipating the positions that will be taken by the vendor during negotiations.

Technical Leveling, Technical Transfusion, and Other Improper
Activities

Care must be taken not to engage in technical leveling and/or technical transfusion activities. Technical leveling is helping a

respondent to bring its response up to the level of other responses through successive rounds of discussion, usually by pointing out
weaknesses in the response. Technical transfusion, which is prohibited by statute,*is the disclosure of technical information or
approaches by one respondent to other competitors during discussion. Prohibited auctioneeringtechniquesinclude:

¢ disclosure of competing respondents’ cost/prices (even if the disclosureis made without identifyingthevendor by name); and

¢ advising a respondent of its price standing relative to other respondents.

%0 TEX.GOV'TCODE§2156.123(a).

Performance Focused Negotiations

When negotiating a contract, itis recommended to focus on performance results as opposed to focusing exclusively on purchas- ing
goods and services. If the agencyis aiming to reduce the cost, examine the various methods of reducing cost and do not just focus on
respondent’s profit reduction. If the agency negotiator is willing to be creative during the negotiations process, within the bounds of the
published solicitation, the successful respondent is much more likely to collaboratein finding ways to reduce costs tothe agency. The
end goal in a negotiation focused on performance results is a mutually beneficial agreement where the successful respondent makes
areasonable profit but also delivers the products/services on time with the highest possible quality.

Negotiation is based on the willingness of each party to compromise. From time to time, however, negotiations may be highly
stressful, time sensitive, and take an unexpected turn. The RRC’s negotiation team should always remain professional and cordial.
Effective listening, establishing goodwill, and the ability to leverage negotiations are important components to creating value and
bargaining power.
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Contract Formation
Overview

When negotiations are complete, a contract documenting the parties’ negotiation and the terms and conditions of the performance
must be finalized. Texas courts define a contract as a promise or aset of promises to which the law attaches legal obligation.**! The
law regards the performance of these promises as a dutyand provides a remedy for the breach of this duty. Contracts that deviate
substantially from requirements defined in the solicitation are open to challenge from unsuccessful respondents. Awarding a different
project from the one solicited undercuts competition and the contract could be considered void due to a violation of ESBD posting
requirements. For example, if a solicitation was for bicycles, but the award was given for scooters, that award would undermine the
specifications of the solicitation and would be considered a substantial deviation from requirements.

3LC & H Transportation Company v. Wright, 396 S.W.2d 443, 446 (Civ App.-Tyler 1965, ref. n.r.e.).

Approach to Contract Formation

Fundamentally, the purpose of a written contract is to serve as a reference document that records the terms of an agreement to

prevent misunderstanding or conflict, and creates a legal, binding and enforceable obligation. Most often, conflicts over contracts
arise wellintoacontractperiod when memories may beunreliable, and representatives of the agency or vendor may have changed.
With this in mind, clarity of the terms and completeness of the issues addressed are of primary importance. The individual drafting
the contract must know the subject matter and concerns of theparties thoroughly enough to anticipate potential areas of
disagreement and specifically address them in the contract.

Thoroughness and precision are necessary to determine the scope of a contract because contract law does not allow parties to add
terms not part of the original contract without the consent ofboth parties. Thisrigidityin contractlawis mostlyseenasanadvantage to
both parties. However, thisadvantage may become aliabilityif the agency does not include all necessary language in the in the
contract when executed.

Creating contracts for the State is an exercise in balancing potential conflicting interests. These interests include the State’s requirements,
fiscal constraints, statutory requirements, and the contractor’srequirements. The primary concern must always be the benefit of the
contract to the State as a whole, or more specifically, the taxpayers of the State.

When negotiatingin the bestinterest of the State, care should be taken not to include unnecessarily harsh provisions in the contract;
while such provisions may be legal, they usually have negative future consequences that outweigh the initial gains Contractors who feel
they have been aggrieved by the State are less likely to provide goodserviceand are more apttoengageinlegalaction.In addition, these
contractors may decide to not pursue future State contracts, thus limiting future competition. Contractors that hear of bad experiences with
State contracts from incumbent or previous contractors may demand more money on future contracts to do the

same work to offset the perceived risk.

Legal Elements of a Contract

The essential elements necessary to form a binding contract are usually described as follows:

¢+ Offer
v Acceptance
¢ Legal Purpose

¢+ Consideration

Certainty of Subject Matter

+ Competent Parties
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Offer — An offer is defined as the manifestation of the willingness to enter into a bargain so made as to justify another person in
understanding that his assent to the bargain is invited and will conclude it.

Acceptance — Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or
required by the offer. An acceptance must not change the terms of an offer. If it does, there is no “meeting of the minds” and the
offerisrejected. Amaterial changeinaproposed contract constitutes a counteroffer, which must be accepted by the other party for
thereto be a binding contract between the parties. Generally, agencies structuretheircontractprocesssothattheyhavethelastlook at
thedocumentandthelastopportunitytoacceptorreject.

Legal Purpose—The objective of the contract must be foralegal purpose. Forexample, acontractforillegal distribution ofdrugsis
not a binding contract because the purpose for which it exists is notlegal. Acontractforwhichtheagencydoes not have statutory
authority may be considered void.

Consideration — Consideration is present when each party receives somethingunderthe contract. The same concept can be
described as “mutuality of obligation.” Mutuality of obligation referstotheideathat both parties make binding promises under the

contract.Ifone personsaystoanother, “Foryour birthday tomorrow, | will bring you a cupcake,” that is a promise. However, because
only one party has made a promise, it cannot be considered as acontract. There is no consideration. If the parties agree that one
willsellthe otheracupcakefor$2, each partyhasmadeapromise. The promises depend on each other, and each party will receive
something of value as consideration. This is a mutual obligation and could be a contract. Consideration can take many forms other than

money. For example, the promise not to do something can be avalid and valuable consideration.?**

Certainty of Subject Matter—Tobeenforceable, the parties must have agreed on the essential terms of the contract. A
contract is legally binding only if the essential terms are sufficiently defined to enable a court to understand the parties’ obligations.
For example,inanagreementtolease office space, thelocationofthe officesisanessentialterm.Thelackofnon-essentialterms will
not typically void a contract.** For example, if an office lease fails to specify how rent will be paid, a court would likely say that the
rent can be paid by cash or check or other generally accepted methods. Historically, Texas courts prefer to validate transactions rather
than void them, but courts may not create a contract where none exists, and they generally may notinsert or eliminate essential
terms.

A contract thatincludes an agreement to reach an agreement on an essential term will not be upheld. For example, the amount of
monthly rent could be an essential termin a lease agreement. If the contract merely says that the parties will agree on that amount, the court
cannot orderthemto agree. The court cannot supply an essential term. Because an essential term is missing, there is no contract. Ifthe
contractsays, instead, that the rent will be calculated froma certain benchmark, or determined by a third-party expert, thatis not merely an
agreementto agree. The contract references an objective method for determiningtherent,andthusitcould be enforced.

Competent Parties — Parties to a contract must be competent and authorized to enter into a contract.

321t should be noted that there are limited circumstances whereconsideration may not be required to have a
binding contract. For example, promises to pay past debts are usually enforced without consideration, although
most statesrequiredsigned writing. Additionalexamples,amongothers, are promises to pay for benefits or services
previously received (especially requested services or emergency) and promises which foreseeably induce reliance.
Promises which foreseeably induce reliance will be enforceable without consideration under promissory
estoppeldoctrineifinjustice canonlybevoidingbydoingso.

3 TEX. BUS. & COM. Code § 2.204 (providing (a) contract for sale of goods may be made in any manner
sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract,
(b) an agreement sufficient to constitute a contract for sale may be found even though the moment of its making is
undetermined, and (c) even though one or more terms are left open a contract for sale does not fail for
indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an
appropriate remedy).

Contract Terms

As directed by Section 2262.051(d)(1) of the Texas Government Code, this Guide must provide model contract provisions which
distinguish between essential provisions that an agency must include in a contract to protect the interests of the State and recommended
provisions that an agency may include in a contract. This Guide must also recognize the unique contracting needs of the individual agencies
and provide enough flexibility to accommodate thoseneeds, consistent with protecting the interests of the State.®**
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The Essential Provisions that must be included in every contract are as follows:

1. TermsNecessaryforthe Formation ofa LegallyBinding Contract. The necessary elements of a contract are offer, acceptance, legal
purpose, consideration, certainty of subject matter, and competent parties. Accordingly, each contract mustinclude terms
which address the following:

* Scope of work,

* Financial provisions (e.g., price and payment terms),
* Contract term and termination provisions, and

¢ Identification of the contracting parties.

By their nature, these terms are transaction-specific; therefore; the text will vary for each contract.

2. Texas Required Contract Clauses. The most common statutorily required contract clauses are compiled on the list of Texas
Required Contract Clauses are in Appendix 22.For each required contract clause, the compendium provides both standard
and alternate text that serves as a safe harbor for compliance with the applicable statute. It isrecommended that public
procurement professionals seek assistance from agency legal counsel prior to modifyingthe standard oralternate text specified
forthe Texas Required ContractClausesasslightvariations mayresultintheagency’snon-compliance with applicable statutes
andrules.

Provisions that are recommended for inclusion in agency contracts arein Appendix 23. While the Recommended Clauses are not
mandated by statute to be included in every contract, they should not be treated as “optional.” Rather, the Recommended
Clauses are provisions that are typically included in most contracts. Recommended Clausesinclude, butare not limited to, the following:

¢+ Administrative provisions,
¢+ Provisions that allocate risk and specify remedies,
¢+ Provisions that relate to the identification and safeguarding of confidential information, and

¢+ Provisions that relate to rights and ownership of work product and intellectual property.

The RRC is strongly encouraged to include theappropriate Recommended Clauses in each contract. The determination as to the
appropriateness of a contract termis dependent on the characteristics of the transaction. By way of example, agencies must include
provisions in the contract that address risk mitigation and remedies that are appropriate for the risks identified for the procurement.
Refer to the Terms and Conditions and the Planning and Risk Assessment Tools sections of this Guide for general information regarding
risk mitigation strategies and sample tools for documenting potential risk. 3%

The list of Recommended Contract Clauses located in Appendix 23 includes “sample” text for terms commonly found in agency
contracts. The list of Recommended Contract clauses does not include “sample” text for terms that by their nature are highly
negotiable, unique to a particular type of transaction, or descriptive of an individual agency’s business practice because it is expected
that the wording of those clauses in each contract will vary due to the specific contracting needs of the individual agencies.

The RRC utilizes standard terms and conditions, often referredto as “boilerplate,” to provide uniformity across transactions.
When drafting a contract, care should be taken not to automatically adopt terms and conditions, even boilerplate, from another
contract without a thorough and independent review of how those termsand conditions relatetothe current purchase.

The RRC must ensurethat the contract terms suit the particular purchase and are enforceable. ** Purchases made with federal funds,
for instance, may have specific contractrequirements. The agency is encouraged to ask federal agencies administering the particular
grant programs to designatethe contracttermsrequiredtobeincluded in the RRC’s subrecipient agreements. Except for contract
termsthatare contrary to public policy or that may be void, voidable or severable from a contract, the types of contract terms that may
be included in a contract are only limited by the creativity of the drafter.
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34TEX. GOV'T CODE § 2262.051(d)(2).

355 Agencies should document in the procurement file the basis for the risk mitigation and remedies included in the contract and any amendments, renewals, or extensions. For procurements subject to
Chapter 2261 of the Texas Government Code, an agency must include in the procurement file for each of its contracts a written explanation of the agency's decision to include or not include in the contract
a provision for liquidated damages or another form of liability for damages caused by the contractor. The procurement file must also include, if applicable, a written justification for any provision in the
contract that limits the liability of a contractor for damages. If an extension of an agency's contract modifies a provision for liquidated damages or another provision relating to a contractor's liability for
damages, the agency must amend the written explanation or justification required by this section to include a justification for the modification. TEX. GOV'T CODE § 2261.204.

3% Gee e.g,, TEX. GOV'T CODE § 552.104(c) (providing that a contract provision is void if it prohibits or otherwise prevents the disclosure of information relating to the receipt or expenditure of public or
other funds by a governmental body for a parade, concert, or other entertainment event paid for in whole or part with public funds).

Authority to Contract

Athresholdissueingovernmentcontractingis whetheranagency has statutory authority to contract. One should not presume or rely

ontheimplied authority of an officer or agency of the state to contract.Only persons having actual authority to act on behalf of the State
can bind the State in a contract. The powers of all state officers are set by law.All persons dealing with state officers must know the limits
of their authority and determine if the contemplated contract is within their statutory authority.

Form of the Contract

Evidence of an agreement or contract can be documented in different formats including, but not limited to, a “four-corner contract”

and a PO. Each of these forms of contract has advantages and disadvantages. Determiningthemostappropriate formatshould follow an
assessment of the risks involving contract construction orinterpretation. The contract delivers an offer in a form requested by the agency and
the agency indicates acceptance of the offer. The documentsthat comprise the offer and acceptance are the evidence of the agreement.

In a “four-corner” contract, all the provisions are contained within the four-corners of a single document. This type of contract must be
signed by an authorized representative of the parties. Contract managementis sometimes easierwhen all the provisions regarding the
duties, obligations and responsibilities of each party islogically organized within one document. On the other hand, “four-corner” contracts
require more time to plan and prepare.

An alternative to the “four-corner” contract is a layered approach in which the solicitation, response, and other documents are incorporated
by reference into or attached to a top-level document such as a formally signed agreement or PO. The top-level document should be carefully
drafted toincorporate all documents that are part of the agreement and address any conflicts between them. All final terms and conditions
that vary from either the solicitation or the vendor’s offer should be specifically identified.

Depending on the transaction, the PO will be either the contract or an associated contract documentissued to encumber funds fora
“four-corner” contract. The PO will generally refer to orincorporate eitheran existing contract oran offermade byavendor. Forexample,
an agency may issue a PO against an existing DIR schedule contract to purchase laptop computers. A PO can also be used to accept or
counter a vendor’s quote for a purchase made under delegated authority. The agency should carefully review the terms and conditions of
the incorporated contract or offer to make sure they meet the agency’s needs. The agency may include its own terms and conditions ona PO
to supplement the existing contract or to address unacceptable terms proposed by the vendor.

A PO should contain at a minimum the following:
+ Agency name and address
+ Agency contract or Purchase Ordernumber
*Date of the order
+ Termof contract (delivery period after receipt of order or beginning and ending dates of service)
+ Contractor’s name, payee/vendor identification number, and address, including zip code
*NIGP Class/Item code for eachitem
¢+ Purchase Category Code
¢ List of contract documents and their order of precedence:
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. The “four-corner” contract or PO with listing of awarded items

J Theoriginal solicitation documents, as modified by addenda

. The proposal submitted by the contractor as modifiedby any best and final offer

J The assumptions and exceptions as agreed upon by the agency and the contractor
s Listing of awarded items with quantity, unit of measure, and unit price with extended totals

+Signature of authorized/certified purchasing representative

Contract Award
Overview

Oncethecontract or contract amendment has beenfinalized, the RRC must determine whether review by an oversight agency is
required and, ifapplicable, obtain the requisite approval(s) prior to execution of the contract or amendment.Toensure compliance
with applicable procurement law, pre-award due diligence checks should also be conducted. Pre-award contract and amendment
compliance checks include confirmation that certain internal reviews and approvals have been performed, required disclosure
statements have been completed, and verification that the award to the selected vendor or an amendment to an existing contract is

not prohibited by law.

Pre-Award Contract and Contract Amendment Notifications
Reviews & Approvals by Oversight Agencies

Major Information Resources Projects

An agency is required to file a Project Plan with the QAT before the agency spends more than 10 percent of allocated funds for a major
information resources project. *’

A contract for development of a major information technology project with a value expected to exceed $10 million shall not be valid

unless the RRC:
1. provides a copy of the proposed contract, including all appendices and attachments, before negotiations, to QAT, and
also submits the final negotiated unsigned contract to QAT for review and recommendations. **®

2. RRC must comply with QAT's recommendations or submit written explanation with regard to why recommendations
are not applicable to contract.®

QAT — Major Information Resources Project - Contract Amendments

1. QAT must approve contract amendments greater than 10 percent of original contract value; If the amendment is associated
with a contract that is at least 10 percent over budget or 10 percent behind schedule the RRC must perform a cost-benefit
analysis with respect to cancelling or continuing the project and submit the analysis to the QAT.**

2. RRCis required to notify the governor, lieutenant governor, speaker of the house of representatives, presiding
officer of the standing committee of each house of the legislature with primary jurisdiction over appropriations, and
the QAT if the total value of an amended contract exceeds or will exceed the initial contract value by 10 percent or
more; or the amendment requires the contractor to provide consultative services, technical expertise, or assistance in
defining project scope or deliverables.**

RRC is required to provide QAT with justification for an amendment to a contract related to a major information resources
project if:

1. the total value of the amended contract exceeds or will exceed the initial contract value by 10 percent or more; or
2. the amendment requires the contractor to provide consultative services, technical expertise, or other assistance in
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defining project scope or deliverables. *?

Information regarding the steps involved in initiating, monitoring, completing, and submitting deliverables and contract documents to

the QAT for a major information resources projectis available onthe Project Delivery Framework page located on the DIR website

and in the Quality Assurance Team Policies and Procedures Manual located on the QAT website.**

37 TEX. GOV'T CODE § 2054.304.

358 TEX. GOV'T CODE § 2054.160(a).

3% TEX. GOV'T CODE § 2054.160(b).

360 TEX. GOV'T CODE § 2054.1181(j).

361 TEX. GOV'T CODE § 2054.160(c). See also General Appropriations Act, House Bill 1, 86th R.S. at Article IX, Section 9.01(f)-(g).

362 TEX. GOV'T CODE § 2054.160(d). See also General Appropriations Act, House Bill 1, 86th R.S. at Article IX, Section 9.01(h) (providing that if a state agency cancels a contract for
development of a major information resources project, which if amended would be subject to the requirements of Subsection (f), and issues a solicitation for identical or similar goods and/or services for
development of the same project, then the contract must be submitted to QAT prior to execution).

383 The DIR website is located at www.dir.texas.gov.

36 The QAT website is located at www.gat.dir.texas.gov.

DIR — Statements of Work

RRC is required to prepare and submit to DIR certain DIR SOW for contracts that exceed $50,000. A DIR SOW executed by the RRC
under a contract for an IT commodity item is not valid and money may not be paid to the contractor under the terms of the DIR SOW
unless DIR first signs the DIR SOW.3%

365 TEX. GOV'T CODE § 2157.0685. 1 TEX. ADMIN. CODE § 212.41

Notification of Proposed Assignment of Services Contract

At least 14 days before an agency rejects or approves a contractor's proposed assignment of rights under a services contract,
the agency must notify the LBB of the proposed assignment if the contract subject to the assignment

1. is for a major information resources project; or

2. involves storing, receiving, processing, transmitting, disposing of, or accessing sensitive personal information®®in a foreign
country.>’

Notification of Contract Extension

At least 30 days prior to the execution of an extension to a contract beyond the base term and any optional extensions
provided in the contract, the agency must notify the LBB by uploading required information to the LBB contracts database on
a form prescribed by the LBB.*%®

3% The term "sensitive personal information" has the meaning assigned by Section 521.002 of the Business & Commerce Code. TEX. GOV'T CODE § 2262.056(a).

367 TEX. GOV'T CODE § 2262.056(c).

368 General Appropriations Act, House Bill 1, 86th R.S. at Article IX, Section 17.10(e). Required information for the contract extension includes, but is not limited to, the following: the cost of
the contract; the duration of the contract; the reason for the extension of the contract; and a plan to ensure that the contract can be completed within the extension period, signed by the executive
director or other similar agency or institution administrator, or designee of the agency or institution. Additional reporting requirements may also apply.

Pre-Award Contract and Contract Amendment Compliance
Checks

RRC Reviews and Approvals
AGENCY VERIFICATION OF USE OF BEST VALUE STANDARDS

The Contract Manager or Procurement Director must

1. approve each contract for which the agency is required to purchase goods or services using the bestvalue standard;
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2. ensure that, for each contract, the agency documents the best value standard used for the contract;

3. acknowledge in writing that the agency complied with the agency’s contract management guide and the CPA Guide in the
purchase; and

4. ensurethat the agency shall evaluate the contractor’s performance based on:

¢+ information prepared by the business area in planning the procurement that assessed the need for the purchase together
with the specifications for the good or service and the criteria to evaluate the responses resulting in an award and contract;

¢+ compliance with the material terms of the contract;
¢ ability to correct instances of contractualnon-compliance; and

¢ other evaluation criteria presented in the on-line vendor performance tracking system°

3234 TEX. ADMIN. CODE § 20.217(a)

AGENCY VERIFICATION OF COMPLETE PROCUREMENT FILE

Before the RRC can award a contract to a vendor for the purchase of goods or services, the agency ’s contract manager or

370

procurement director®™® must:

1. review the contents of the contract file, including the checklist, to ensure that all documents
required by state law or applicable RRC rules are complete and present in the file; and

2. certify in a written document, to be included in the contract file, that the review required under Subdivision (1) was completed.

A state agency ‘s contract manager or procurement director may delegate to a person in the agency ’s procurement office the certification
authority.

370 For the required certification, an agency's contract manager or procurement director may delegate to a person in the agency's procurement office. TEX. GOV'T CODE § 2262.053(g).
371 TEX. GOV'T CODE § 2262.053(f).

AGENCY VERIFICATION OF VENDOR ASSESSMENT PROCESS

For procurements subject to Chapter 2261 of the Texas Government Code, the agency's procurement director, prior to contract award,
must review the process and all documents used by the agency to assess each vendor who responded to the solicitation. The procurement
director must certify in writing that

1. the RRC assessed each vendor’s response to the solicitation using the evaluation criteria published in the solicitation or, if applicable,
the written evaluation criteria established by the agency; and

2. thefinal calculation of scoring of responses was accurate.

In addition, an agency must justify in writing any change in the scoring of a vendor that occurs following the initial assessment and
scoring of responses. The written justification must be reviewed by the agency's procurement director. The procurement director
must certify in writing that the change in scoring was appropriate. * The required written certification or justification must be
placed in the procurement file. ** If an agency awards a contract to a vendor who did not receive the highest score in the
assessment process certified by the procurement director, the agency must state in writing in the contract file the reasons for
making the award. 3

The written certification must be placed in the contract file. A state agency’s procurement director may delegate to a person whose
position in the agency’s procurement office is at least equal to the position of contract manager, the certification authority under this
section if the agency has met the conditions prescribed by the comptroller under Section 2262.053.
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372 TEX. GOV'T CODE § 2261.0525(a). A state agency's procurement director may delegate to a person whose
position in the agency's procurement office is at least equal to the position of contract manager the certification
authority under this section if the agency has met the conditions prescribed by the comptroller under Section
2262.053(h) of the Texas Government Code. TEX. GOV'T CODE § 2261.0525(c).

373 TEX. GOV'T CODE § 2261.0525(h).

374 TEX. GOV'T CODE § 2261.0525(d).

375 TEX. GOV'T CODE § 2261.054

AGENCY VERIFICATION OF VTPS REPORTING COMPLIANCE If the value of the contract exceeds $5 million, an agency may not
extend the contract until the agency reports to the VPTS the results of each review of the vendor's performance conducted at
least once each year during the term of the contract and at each key milestone identified for the contract, as applicable. 37

376 TEX. GOV'T CODE § 2155.089(b-1).

AGENCY VERIFICATION OF CONTRACT EXTENSION COMPLIANCE Agencies must minimize the use of extensions that extend a
contract beyond the base term and any optional extensions provided in a contract. An agency may not use funds appropriated
elsewhere in the General Appropriations Act to pay for an extension to an existing agency contract beyond the base term and
optional extensions provided for in that contract unless all of the following conditions are met:

1. The extension is limited in duration and cost to not more than one additional option period, as defined in the contract, to
address the immediate operational or service delivery needs. If a contract does not contain a defined option period, the
extension is limited to one year.

2. The agency provides notice of the extension, at least 30 days prior to execution of the extension, by uploading required
information to the LBB contracts database on a form prescribed by the LBB. *”

377 General Appropriations Act, House Bill 1, 86th R.S. at Article IX, Section 17.10(e).

AGENCY SIGNATURE - CONTRACTS WITH A VALUE EXCEEDING $1 Million

An agency may enter into a contract for the purchase of goods or services that has a value exceeding $1 million only if the
governing body of the agency approves the contract and the approved contract is signed by the presiding officer of the
governing body.*® If the agency is not governed by a multi-member governing body, the officer who governs the agency is
required to approve and sign the contract.®” The approval and signature authority for contracts with a value exceeding $1 million
may be delegated by the governing body of the agency to the executive director or a deputy executive director of the agency. **°

S78TEX. GOV'T CODE § 2261.254(c).
S79TEX, GOV'T CODE § 2261.254(c).
380TEX, GOV'T CODE § 2261.254(d).

AGENCY VERIFICATION - CONTRACTS WITH A VALUE EXCEEDING $5 MILLION

If RRC develops a contract for the purchase of goods or services that has a value exceeding $5 million, RRC is required to have
its contract management office or procurement director verify in writingthat the solicitation and purchasing methods and
contractor selection process comply with state law and agency policy.*®' Furthermore, information on any potential issue that
may arise in the solicitation, purchasing, or contractor selection process must be submitted to the governing body of the

agency or the governing official of the agency if the agency is not governed by a multimember governing body. **

381TEX, GOV'T CODE § 2261.255
382TEX, GOV'T CODE § 2261.255

AGENCY VERIFICATION and APPROVAL — MAJOR INFORMATION RESOURCES PROJECT CONTRACTS

The RRC executive director, or the executive director’s designee, must approve documents related to major information
resources project delivery.
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RRC Review of Required Disclosures

SAO NEPOTISM DISCLOSURE STATEMENT FOR PURCHASING PERSONNEL

For contracts that are valued at $1 million or more, all purchasing personnel working on the contract must disclose the relationship (if

any) with the selected vendor (or any employee, stockholder, contractor, etc.) to the RRC Executive Director on a form prescribed by

SAOQ.3The SAQ Disclosure Statement for Purchasing Personnel is located on the SAO website3*

383 TEX. GOV'T CODE § 2262.004
384 The SAO website is located at www.sao.texas.gov.

TEC DISCLOSURE OF INTERESTED PARTIES (FORM 1295)

Vendors are required to complete the Form 1295 Certificate of Interested Parties which is located on the TEC website for certain
contracts with a value of $1 million or more, that require an action or vote by a governing body, or are for services that would
require a person to register as a lobbyist under Chapter 305 of the Texas Government Code.** Before contract award, the vendor
must submit to the RRC a completed and signed form withthe certificate of filing number and date® Contract Management then
acknowledges the Form 1295 at the TEC website. It is best practice to include a reference to Form 1295 in the solicitation
to allow the vendor to gather the pertinent information early in the process.

385 The Texas Ethics Commission website is located atwww.ethics.state.tx.us. See

Appendix 3 for additional information.
386 TEX. GOV'T CODE § 2252.908.

PROCUREMENT AND CONTRACT MANAGEMENT CONFLICT OF INTEREST DISCLOSURE

Each RRC employee who is involved in procurement shall disclose to the agency any potential conflict of interest specified by state
law or agency policy that is known by the employee with respect to any contract with a private vendor or bid for the purchase of
goods or services from a private vendor by the agency.*®” An RRC employee is required to disclose any potential conflict of interest
specified by state law or agency policy that is known by the employee at any time during (1) the procurement process, from the
initial request for bids for the purchase of goods or services from a private vendor until the completed final delivery of the goods

or services, or (2) the term of a contract with a private vendor>

387 TEX. GOV'T CODE § 2261.252(a).
388 TEX. GOV'T CODE § 2261.252(a-1).

Vendor Compliance Verifications

DEBARMENT CHECK

The RRC Contract Developer (purchaser) must check the debarred vendor list posted on the CPA website®® to establish that the
390

vendor has not been debarred by SPD.The RRC may not award a contract to a debarred vendor.

39 The CPA website is located at Comptroller.Texas.Gov.
3%0TEX. GOV'T CODE § 2155.077.

SAM CHECK

The RRC Contract Developer (purchaser) must check the SAM (System for Award Management) database to verify that the
vendoris not excluded from grant or contract participation at the federal level. Acontractcannotbeawardedtoavendornamedon
the U.S. Treasury Department, Office of Foreign Assets Control’s master list of Specially Designated Nationals & BlockedPersons
(with limited exceptions set forth in the Order) 3"

1 Executive Order 13224 -Blocking Property and Prohibiting Transactions with Persons Who Commit, Threaten to
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Commit, or Support Terrorism prohibitsU.S. individualsorentitiesfrom makingany contribution of fundsto, orfor the
benefit of, entities or persons named on the U.S. Treasury Department, Office of Foreign Assets Control’s master list
of Specially Designated Nationals & Blocked Persons (with limited exceptions setforthin the Order)

IRAN, SUDAN, & FOREIGN TERRORIST ORGANIZATION CHECK
Governmental entities®* may not contract with a company doing business with Iran, Sudan, or a foreign terrorist organization.>*

Prior to award, the RRC Contract Developer (purchaser) must check the divestment lists** to determine if the potential awardee is
in violation of this requirement. The divestment lists are maintained by the Texas Safekeeping Trust Company and posted to the CPA
website.**If the business is in violation, the contract may not be awarded to that vendor.

392 7EX. GOV'T CODE § 2252.001(2) (defining the term “governmental entity” to include the state; a
municipality, county, public school district, or special-purpose district or authority; a district, county, or
justice of the peace court; a board, commission, department, office, or other agency in the executive
branch of state government, including an institution of higher education; the Legislature or a legislative
agency; and the Supreme Court of Texas, the Texas Court of Criminal Appeals, a court of appeals, or the
State Bar of Texas or another judicial agency having statewide jurisdiction.).

393 TEX. GOV'T CODE § 2252.152.

394 These lists are maintained by the Texas Safekeeping and Trust Company in
accordance with TEX. GOV'T CODE §§ 2252.153, 2270.0201.

395 The CPA website is located at Comptroller.Texas.Gov.

BOYCOTT ISRAEL CHECK

If the contract is (1) between a governmental entity**® and a company®’with 10 or more full-time employees and (2) has a value
of $100,000 or more that is to be paid wholly or partly from public funds of the governmental entity, then the governmental
entity may not contract with a company for goods or services unless the contract contains a written verification from the
company that it does not boycott Israel and will not boycott Israel during the term of the contract.*® Prior to award, the RRC
Contract Developer (purchaser) must check the divestment lists** to determine if the potential awardee is in violation of this
requirement. The divestment lists are maintained by the Texas Safekeeping Trust Company and posted to the CPA website.”® If the potential
awardeeis on the list, the contract may not be awarded to that vendor.

3% TEX. GOV'T CODE § 2271.001(3) (refers to TEX. GOV'T CODE § 2251.001 which defines “governmental entity” to mean a state agency or political subdivision of this State).

397 The term "company" has the meaning assigned by Section 808.001 of the Texas Government Code, except that the term does not include a sole proprietorship. TEX. GOV'T CODE §
2271.001(2).

398 TEX. GOV'T CODE § 2271.002.

399 TEX. GOV'T CODE § 808.051.

40 The CPA website is located at Comptroller.Texas.Gov.

WARRANT/PAYMENT HOLD CHECK

The RRC Contract Developer (purchaser) must check warrant hold status of the vendor in the following circumstances: (1)
transaction involves a written contract, (2) paymentis made with local funds, or (3) payment card purchase is over $500* The RRC
cannot proceed with a purchase made with local funds or a payment card purchase over $500 until the warrant hold has been
released.

Fortransactionsinvolving a written contract,*” the warrant hold check must be performed not earlier than the seventh day before
and not later than the date of contract execution. If the vendoris on warrant hold, the RRCmay not enter into a written
contract with the person unless:

1. the contractrequires the RRC’'s payments under the contract to be applied directly toward eliminating the person’s
debt or delinquency, and

2. therequirementdescribedinparagraph (1)specifically applies toany debtordelinquency, regardlessof whenitarises**®

Payments made through the Uniform Statewide Accounting System (USAS) are automatically checked for holds and the system
identifies payments issued to persons with outstanding state debt.

401 Restricted Expenditures—Persons Indebted toState policy located in eXpendit State Purchase Policies posted onthe CPAwebsite.
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402 A "written contract" does not include a contract the payments for which must be made through CPA's
issuance of warrants or initiation of electronic funds transfers under Sections 404.046, 404.069, or
2103.003 of the Texas Government Code. TEX. GOV'T CODE § 2252.903(e).

403TEX. GOV'T CODE § 2252.903.

FRANCHISE TAX CHECK
It is recommended that the RRC Contract Developer (purchaser) search the vendor’s franchise tax account status using the online
Certificates of Account Status Directory located on the CPA website ™ Not all vendors arerequiredto pay franchise tax. The Texas

franchise tax is a privilege tax imposed on each taxable entity formed or organized in Texas or doing business in Texas. CPA is
required by law to forfeit a company’s right to transact business in Texas if the company has not filed a franchise tax report or
paid a franchise tax required under Chapter 171 of the Tax Code.’®If the corporate privileges are forfeited, the entity will be denied
the right to sue or defend itself in a Texas court and each director or officer will be liable for the debt of the entity*®It is
recommended that the RRC Contract Developer (purchaser) seek assistance from the Office of General Counsel prior to proceeding
with an award to a vendor that does not have the right to transact business in Texas.

404The CPA website is located at Comptroller.Texas.Gov.
405 TEX.TAXCODE§171.251.
406 TEX.TAXCODE§171.255.

Preparation of Access to RRC Premises

Priorto contractaward, the RRC Contract Manager may initiate certain activities to facilitate both parties’ timely performance
under the contract. For instance, the RRC Contract Manager may notify internal personnel of the pending contract awardso that
enduser personneland, ifassigned, theproject manager may prepare for the commencement of the contract. In addition, the RRC
Contract Manager may coordinate communications between the contractor and the RRC that are necessary for the contractor’s
performance under the contract. For instance, before gaining access to the RRC's premises, the contract may require that contractor
personnel sign non-disclosure agreements and provide certain information that will be used by the RRC to issue building
identification badges, assign RRC equipment and onsite workspace, or conduct criminal background investigations.

Contract & Amendment Notifications
Overview

Depending on the transaction, the RRC may be required to provide one or more notifications of the contract award. These
notifications may bein the form of a notice of award published to the ESBD or Texas Register, a report to an oversight agency, or a
website posting. The RRC must timely comply with all required notifications.

ESBD Notice of Award

Afterthe contractisawarded, anotification of award must be posted to the ESBD if the contract is expected to exceed $25,000.00.” The ESBD
notice of award includes the following information:

* Requisition Number (as it was listed on the ESBD solicitation posting)
¢+ Class/Item Code

* RRCName

* Response Title (as it was listed on the ESBD solicitation posting)
* Dollar Amount Awarded

* Response Status (e.g., full award, partial award, multiple award, canceled).
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* HUB Certification Status
* Vendor Name
* Vendor Address

Depending on the procurement, the RRC may also notify choose to notify each respondent in writing of the non-selection. The RRC
Contract Developer must maintain proof of the ESBD postingin the procurement file.

407 TEX. GOV'T CODE § 2155.083(k)(2); 34 TEX. ADMIN. CODE § 20.214. See also 34 TEX. ADMIN.
CODE § 20.114.

Texas Register Notice of Award

Solicitations using certain procurement methods, must be advertised in the Texas Register. **®

For procurement methods not addressed in this Guide, it isrecommended that the RRC refer to enabling legislation to determine if
publicationinthe Texas Registeris required. A copy of the Texas Register notice must be placed in the procurement file. Texas Register
posting requirements are in addition to ESBD posting requirements.

4% Seee.g., TEX. GOV'T CODE § 2166.253

QAT Notification of Award of Major Information Resources
Project

The RRC must notify QAT within 10 business days of award of a contract for a major information resources project thatis equal to

or greater than $10 million.*®

Priorto amending a contract for development of a major information resources project, when the expected total value of the contract after
the amendment exceeds the total value of the initial contract awarded by 10 percent or more, the RRC shall notify the Governor,
Lieutenant Governor, Speaker of the House, Senate Finance Committee, House Appropriations Committee, and QAT. Leadership,
including chairs of applicable standing committees, and QAT must also be notified, prior to amendment, if the amendment
requests the contractor to provide consultative services, technical expertise, or assistance in defining project scope or
deliverables.

In addition a state agency is prohibited from amending a major information resources contract valid at $10 million or more subject to
quality assurance team (QAT) review if the contract is at least 10 percent over budget or the associated project is at least 10 percent
behind schedule unless the agency performs a cost-benefit analysis with respect to cancelling or continuing the project and submits
that analysis to the QAT.

The QAT is authorized to request any information necessary to determine a major information resources project's
potential risk which allows them to request verification, validation, or quality assurance reports. The RRC must reply
within 10 days of the request.

409 General Appropriations Act, House Bill 1, 86th R.S. at Article IX, Section 9.02(c) (3)

QAT Notification of Assignment of Contract Responsibility

The RRC must notify QAT within 14 days of approving a transfer by assignment of the responsibility for fulfillment of any duties,
rights, or obligations due to a state agency under a major information resources project contract where the total value of the
contractis greater than $10 million.

The QAT may require a state agency to provide information regarding:
(1) the projected total value of the contract subject to GAA Article IX, Section 9.12;
(2) the risk associated with a contract subject to GAA Article IX, Section 9.12; and
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(3) the potential for success of a contract subject to GAA Article IX, Section 9.12.

On request by the QAT, the state auditor may audit or review the information provided by a state agency required to report a
contract under GAA Article IX, Section 9.12.

On request by the QAT, the Comptroller may provide assistance regarding:
(1) verifying the accuracy of information provided by a state agency required to report a contract under GAA Article IX,
Section 9.12; and
(2) determining a state agency’s compliance with the requirements of GAA Article IX, Section 9.12.

LBB Reporting

Contracts that have a value that exceeds certain thresholds must be reported to the LBB. The submission must include any required
documentation such as the solicitation documents, contract documents, and attestation letters.*”® These reporting requirements are
fulfilled through the LBB Contracts Database located on the LBB website.*! The database is the single point of data entry for all
contract information that state entities are required to report to the LBB either by statute or the General Appropriations Act.The LBB
Contract Reporting Guide**? provides details on the types of contracts that must be reported to the LBB via the contracts database.

#0TEX. GOV'T CODE §322.020. (The requirement to provide contract and solicitation
attachments does not apply to a university system, an institution of higher
education, the Texas Department of Transportation, or the Health and Human
Services agencies.).
“1The LBB website is located at www.lbb.state.tx.us.
“http://www.lbb.state.tx.us/Documents/Instructions/Contracts/MajorContract

Reporting2015.pdf.
The chart below shows the reporting requirements for contracts that exceed certain dollar thresholds.

LBB Reporting Requirements

Th':;’s':‘: 4 | >$14,000 >$50,000 >$100,000 >$1M >$10M
* Construction® e All Contract | Major Information | e Non-Competitive/ « All Contract
Type * Professional Services? |  Types* Systems 5 Sole Sources Types?
e Consulting Services? e Emergency’
Due prior to first Due prior to first
payment but no later payment but no
Within 30 Days Within 10 days than 30 days after later than 30
Deadline | Vithin 10 days of of contract of award or contract execution Due | days after
award or modification | execution or T 48 hours contract
modification after first payment execution
(Emergency)

TABLE NOTES
1TEX. GOV'T CODE § 2166.2551.
2TEX. GOV'T CODE § 2254.006.
3TEX. GOV'T CODE § 2254.0301.
4 General Appropriations Act, House Bill 1, 86th R.S. at Article IX, Section 7.04.
STEX. GOV'T CODE § 2054.008.
¢ GeneralAppropriationsAct, HouseBill1,86thR.S.atArticlelX, Section7.12(b)(2)(B).
7 GeneralAppropriationsAct,House Bill1,86thR.S.atArticlelX,Section7.12(b)(2)(A).
8 General AppropriationsAct,House Bill1,86thR.S.atArticlelX,Section7.12(b)(1).

Additional information on exemptions, reporting requirements, and attestation letters required under the General Appropriations Act is
posted on the LBB website.*?

413 The LBB website is located at www.lbb.state.tx.us.
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Agency Website Postings
Certain RRC Contracts

For contracts not posted to the LBB contracts database, the RRC must post the following information about each private vendor
contract to the agency’s website:

1. the contract until the contract expires or is completed;

2. the statutory or other authority under which a contract that is not competitively bid under is entered into without compliance with
competitive bidding procedures; and

3. therequestforproposalsrelatedtoacompetitively bid contract until the contract expires or is completed.**
The RRC must redact the following from the posted contract:

1. information that is confidential under law,
2. information that the OAG has determined can be excepted from public disclosure under exceptions to Chapter 552 of the Texas
Government Code, commonly known as the Texas Public Information Act, and

3. the social security numbers of any individuals**®

For RRC contracts for the purchase of goods or services from a private vendor that are valued at less than $15,000, the RRC may
post the required information monthly instead of upon award of contract*® Expressly excepted from the RRC website posting
requirements are contracts posted to the LBB contracts database, memoranda of understanding, interagency contracts,
interlocal agreements, contracts for which there is not a cost, and institution of higher education contracts valued at $15,000 or
less and paid with money other than funds appropriated to the institution®’

414 TEX. GOV'T CODE § 2261.253.

415 TEX. GOV'T CODE § 2261.253 (e) and (f).
416 TEX. GOV'T CODE § 2261.253(b).

417 TEX.GOV'TCODE §2261.253(d) and (g).

a

=

DIR Statements of Work

Upon execution of the DIR SOW, each DIR SOW entered into by the RRCmustbe posted onthe agency’sinternet website as

follows:

1. post the DIR SOW in its entirety, subject to the exceptions in the Texas PublicInformation Act and opinions of the Office of Attorney
General;

2. maintain the posting, at a minimum, throughout the term of the DIR SOW, including any renewals or extensions;

3. maintain a listing of the DIR SOWs in alphabetical order by vendor name or numerical order by contract number in a central
location; and

4. maintain a current RRC contact person with related email address and phone number to contact for information regarding the
DIR SOW.#

418 1 TEX. ADMIN. CODE § 212.41(c).

Contracts Exceeding $100,000

Each agency, other than an institution of higher education, that receives an aggregate of $175 million or more in the General

Appropriations Act for a state fiscal biennium shall post on a generally accessible website a listing and description of all contracts

with vendors that have a value exceeding $100,000 that the agency has entered into and that are currently being performed or for

which performance has not yet begun.**®

9 TEX.GOV'TCODE§2054.126(d)(4).

Debriefings
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The RRC Contract Developer, in accordance with agency procedures, mayconducta “debriefing” meetingatthe request of an
unsuccessful vendor. In preparation for the meeting, the RRC Contract Developer must be prepared to discuss the strengths and
weaknesses of the vendor’s response relative to the advertised evaluation criteria as well as how the RRC's decision complied with
applicableprocurementlawandthe publishedsolicitation.

Itis not uncommon for several vendor representatives to attend the meeting, which may be conducted by phone conference. Allist of the
vendor attendees should be requested in advance of the scheduled meeting. If the vendor’s legal representative will attend the meeting,
the RRC Contract Developer should promptly notify the RRC Office of General Counsel.

Debriefing meetings are limited to a discussion of the vendor’s response — the RRC Contract Developer must not engage in
discussionsabout how the vendor’s response compared to other responses. Care must be taken not to divulge confidential
information regarding a competitor’s response.

Debriefing meetings are beneficial to both the RRC and vendor. During the debriefing meeting, the vendor may obtain
information astowhyits response was unsuccessful sothatit may apply “lessonslearned” in future procurementinitiatives with the
State. Similarly, a debriefing meeting provides an opportunity for the RRCto obtainvaluableinsight, from the vendor’s perspective, of
the procurement process.

Protest of Award

The RRC must adopt rules that provide an unsuccessful vendor with the opportunity to protest procurement actions.**When a
protestisreceived, the RRCmust follow its rules to assess the merits of the vendor’s protest and correct any unlawful procurement
actions. The RRC should never assume that protests are frivolous; it is expected that most vendors would be reluctant to file
a protest against the agency with which it wants to conduct business unless they believe that egregious errors occurred
during the solicitation process. Even if the protest is not sustainable under the RRC’s protest rules, the RRC should proactively

make appropriate improvements to its procurement practices if any shortcomings are uncovered during the protest.
420 TEX, GOV'T CODE § 2155.076.

CONTRACT MANAGEMENT
Overview

The final step in the procurement process is contract management. The objective of contract management is to ensure the

contract is performed satisfactorily and the responsibilities of both parties — the RRC and the contractor — are properly
discharged. Effective contract management prevents, minimizes and resolves problems and potential claims and disputes.
For contract management to be successful, the RRC Contract Manager must be involved throughout the Procurement Cycle.

Transition from Contract Developer to Contract Manager
One of the first post-contract award activities is for the RRC Contract Developer to transition the procurement to an RRC Contract

Manager. For relatively simple and routine procurements, like purchases using the set aside programs, Texas SmartBuy, or informal
bidding, the transition activities may be documented as an agency procedure.

For high-risk and/or high-dollar procurements, it is best practice for internal staff to hold a post-contract award meeting. At a
minimum, the meeting attendees should include the Contract Developer, the Contract Manager, end-users, and, if assigned, the
project manager. During this meeting, the Contract Developer must ensure that the Contract Manager, as well as other
stakeholders, understand the key procurement activities that have occurred prior to contract execution.

To the extent that the Contract Manager did not participate in pre-contract award procurement activities, the Contract Developer
should facilitate the transition of documents and foundational knowledge of the solicitation and contract. Specifically, the Contract
Developer must provide a thorough review of the scope of work and relay the contract terms and conditions, agreed-upon
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inspections and acceptance criteria, extension and renewal potential, and articulated remedies. After the team has been briefed on
the events preceding the contract award, it is incumbent on the Contract Manager to begin the administration of the contract.

Contract Manager Responsibilities

An RRC Contract Manager is responsible for ensuring that the contract requirements are satisfied, that the goods and services are
delivered in a timely manner, and that the financial interests of the agency are protected. The Contract Manager must have a thorough
understanding of all components of the solicitation and contract. The Contract Manager should also be experienced with the type
and size of the procurement. The extent of contract administration will not be the same for all contracts. The level of contract
administration should be consistent with the complexity and level of risk of the contract, the contract term, and dollar value.

All guidance provided to a contractor must be within the scope of the contract. The RRC must be careful to not impose
additional requirements upon the contractor or manage the contractor’s operations to the extent that the contractor is relieved
of its responsibility to perform.

The primary responsibilities of the Contract Managerinclude the following:

¢ Participating with the procurement team in solicitation development and the review of contract documents;

+ Serving as the primary point of contact for agency communication with the contractor regarding all matters pertaining to the contract;
+ Managing any state property used in contract performance, (e.g., computers, telephones, identification badges);

+ Implementing a quality control and contract monitoring process;

¢+ Monitoring the contractor’s progress and performance to ensure goods and services procured conform to the contract
requirements and keep timely records of findings;

+ Consulting with legal counsel in a timely manner to address any legal concerns and/or issues;

+ Managing, approving, and documenting any changes to the contract through the amendment process authorized by the terms of
the contract;

Inspecting and approving the products and/or services by sub- mitting a written document accepting the deliverables or
obtain documentation from the end users responsible for receipt that inspection and approval have been completed;

Verifying accuracy of invoices and authorizing payments consistent with the contractterms;

Monitoring the contract budget to ensure sufficient funds are available throughout the term of the contract;

Identifying and resolving disputes with the contractor in a timely manner;

Exercising state remedies, as appropriate, when acontractor’s performance is deficient;

Maintaining appropriate records in accordance with the records retention schedule;

Confirming all products and/or services have been delivered and delivery is completed prior to the expiration date of the contract;
and

Performing contract closeout processes by ensuring the contractfile containsall necessary contract documentation, vendor performance
reports reported to VPTS, and document lessons learned.

Contract Managers are not authorized to
¢+ Allow the contractor to commence work before the contract is fully executed;

¢+ Changethescope orextendthetermofthe contract without complying with the formal amendment process prescribed by the
contract;

¢+ Authorizethe contractor to perform work that s not specifically describedin and funded by the express terms of the contract; or
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* Allow the contractor to recover costs incurred prior to the effective date of the contract or recover costs above the budget limit set
by the contract.

Thenumberof participantsinthe contractadministration process will vary from one to many depending on the size, level of risk and
complexity of the contract. Early in the procurement process, the RRC should identify staff, in addition to the assigned Contract Manager,
who will participate in contract management. The assignment of roles and responsibilities should be documented in the contract file.

The Contract Manager is responsible for maintaining a master contract file of records produced throughout the life of the contract. A
contract file checklist is required to be included in every master contract file to ensure compliance with state laws and rules relating
to the acquisition of goods and services by the RRC.*** A sample Master Contract File Checklist isin Appendix 26.

The contract file checklist must address each stage of the procurement process and must include, at a minimum, a description of:

(1) the documents that are required to be maintained during each stage of the procurement process in accordance with applicable state

laws and comptroller rules; and

(2) the procedures and documents that are required to be completed during the following stages of the procurement process:
(A) contract solicitation development;
(B) contract formation and award; and

(C) contract management

421 TEX. GOV'T CODE § 2262.053(a). An agency may develop its own contract file checklist based on the procurement and contracting needs of that agency, provided that the checklist
developed by the agency is consistent with CPA's model contract file checklist and meets any requirements established by CPA rule. TEX. GOV'T CODE § 2262.053(e).

Planning and Risk Assessment Tools

Risk is the possibility that an event will occur and adversely affect the achievement of objectives.*”? Risks are inherent in all
the stages of the procurement process. Appropriate planning and effective risk assessment are components of successful
contract management. To aid the RRC in the development of a procurement planning tool and risk assessment model, SPD has
implemented two National Association of State Procurement Officials (NASPO) concepts: the Contract Administration Plan,**also known
as an Acquisition Plan, and the Quality Assessment Plan (QAP).***

The RRC Acquisition Planner is essentially a roadmap for achievement of the agency’s business needs. The Acquisition
Planner must be utilized early in the procurement process and will be provided by the Contract Developer to the Contract
Manager during the post-award meeting to ensure a smooth transition from contract development to contract
management. A sample Acquisition Planner is in Appendix 6.

The QAP, on the other hand, is a tool that assists the Contract Manager in the assessment of risk and the monitoring of
deliverables following contract execution. QAP tools include contract monitoring schedules and findings reports. Sample QAP tools

are in Appendix 24.
The analysis in risk assessment requires the following two estimates:

1. The likelihood of the event is estimated (e.g., rare to almost certain).

2. Theconsequence of the eventis estimated (e.g., negligible impact to extreme).**
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Various methodologies may be used to assess risk.
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“2National Association of State Procurement Officials, State and Local Government: A Practical Guide 71 (Lexington 2nd ed. 2015).
“2National Association of State Procurement Officials, State and Local Government: A Practical Guide 222 (Lexington 2nd ed. 2015).
3424 National Association of State Procurement Officials, State and Local Government: A Practical Guide 222 (Lexington 2nd ed. 2015).
“National Association of State Procurement Officials, State and Local Government: A Practical Guide 72 (Lexington 2nd ed. 2015).

Riskmodels may assessrisk associated with each contractthatisa part ofthe Contract Manager’s workload as well as risk associated with
each deliverable that is to be received from the contractor. An effective risk assessment model will focus monitoring resources on contracts

with the highest risk of noncompliance.

Thefirststep inrisk assessment is to identify the risk factors. Risk factors are indicators that the contract or project objectives will not be

achieved.
Generalriskfactorsinclude, butare notlimitedto, the following:

* The contractor’s previous experience with the type of work to be performed;

The contractor’s past performance (and past performance of similar contractors);

The dollar value of the contract;

Reimbursement methodology (e.g., fixed price, time and materials, cost reimbursement);

Acquisition complexity (e.g., office supplies, temporary staff, design/build/implementation project, outsourcing project);

Acquisition involves (RRC and/or contractor) confidential and/or propriety information;

Acquisition involves products or services that are relatively new in the marketplace;

Acquisition involves the use of technology or implementation of processes that are new to the RRC;

Acquisition hasaninterdependency with other contracts;

Acquisition has statewide impact (e.g., involves large number of constituents, a vulnerable client population);

Findings from monitoring efforts, such as the variance between expected and actual performance;
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* TurnoverinkeypersonnelattheRRCand/orcontractor;

* Significant problems with payment requests;

¢ Results of monitoring visits with the same contractor that are completed by other divisions within the RRC or other agencies;
* Thelength of time since the last monitoring activity;

* The RRC personnel experience with the product provided or the type of work to be performed; and

¢ Available level of effort to support the monitoring activities (e.g., Contract Manager workload).

After the risk factors are identified, the Contract Manager will assign weights to each factor. Weights describe how significant each
factoris in identifying the contracts that should be monitored.

However, weights may also be designed to ensure statutory or policy requirements. For example, if the statute requires a site visit
every three years, the assigned weight would be indicative of the period since the last site visit.

Next, the Contract Manager will rate each contractor on the risk elements. Consider using either a five-pointscale, where 5 is the
highestrisk and 1 is the lowest risk, or a three-point scale, where 3 is high risk, 2 is medium risk and 1 is low risk.

It is important to note that the risk assessment is a dynamic process that should be updated regularly to reflect the results of
monitoring visits, reviews of payment vouchers, desk reviews, etc. For example, if a contractor has fallen significantly behind schedule
in delivering services to the targeted population, the risk assessment should be updated toindicate the elevated risk, and this impacts
how the contractismonitoredinthefuture. Likewise, ifacontractoris well ahead of schedule in delivering services to the targeted
population, therisk assessmentshould be updated toindicate the lower level of risk.

Sample Risk Assessment The RRC has contracts with many contractors for providing the same service. Only three contractors are
rated in this example. Typically, there will be many different risk elements. For this example, only the following three risk elements are
used: dollars, past performance, and experience.

1. Dollars:

¢+ 40 percent of the contractors receive less than

$100,000 from the RRC per year.
¢ 50 percent receive between $100,000 and $250,000.

¢+ 10percentreceive morethan $250,000.
2. Experience:

¢+ High Risk—the contractor hasneverdonethistype of work before.
* Medium Risk —the contractor has contracted with the State before but not for this type of work.
* Low Risk —the contractor has previously contracted with the State for the same type of work.

3. PastPerformance:Forthisparticularassessment,the RRC has determined that the contractoris considered highrisk if the
contractor has at least one significant finding from a prior monitoring or three less significant findings.
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Example

Risk Assessment Analysis

Dollars Experience Past Performance
Contractor Risk x Risk x Risk x | Total
Amount | Risk | Weight | Results | Risk | Weight | Results | Risk | Weight | RisK
(0.2) (0.5) (0.3)

Held .6+
previous 3 minor S+
#1 $300K 3 6 contract 1 -5 findings 2 6 6=

with state 1.7
New — 2+
#2 $75K | 1 2 |Newtotype| 5 15 |no 1 3 15+
of work . 3=

findings 2.0
Used before 522?0% 4+
#3 $125K | 2 4 |;butnotfor| 1.0 | finding 3 9 1.0+
this type of di 9=

work régarding 2.3

safety ==

The contractors with the highest risk level must be monitored more closely.In this example, Contractor #3 has the highest risk, followed by
Contractor #2 and #1, respectively.Contractor #3 has been used before and there was only one finding in regard to safety.This is the key
area that requires close monitoring during the contract. The example can also be used for single contractors to focus on specific areas ofrisk
withinacontractandtoassistagenciesindetermining which areas to monitor.

Post Award Contractor Conference

A post award conference is a meeting scheduled by the Contract Manager which includes the contractor and agency stakeholders.
Conducted soon after the contract is awarded, the conference is an orientation for the contractor to ensure a clear and mutual
understanding of all contract terms and conditions, and the respective responsibilities of all parties. Althoughthe contractorandthe
agency personnel should already be fully aware of the contract requirements, the post award conference ensures that anyone
involveddirectly inthe contract administration process understands all contract performance requirements.

Not every contract requires a formal post award conference, but there should be some form of discussion between the contracting
parties after award to ensure that all parties are aware of the performancerequirementsandadministrative procedures agreedin the
contract.Careshould betakentoensurethatdiscussionsthat occurduringthe postaward conferencedonotresultin performance
expectations that do not align with the terms of the contract. A sample postaward conference agendaisin Appendix 25.

The Contract Managershould decideifapostaward conferenceis necessary. For less complex, low risk, low-dollar value contracts, a
telephone call with the contractor may be sufficient. During the telephone conversation, the RRC should review the major points
ofthecontract withthe contractor, such asthe value of the contract, major performance milestones, deliverables, reports,
meetings) and time and place of delivery.Factors used to determine whethera postaward conferenceis appropriateinclude:

+ Type of contract;
+ Level of risk associated with the contract;

¢+ Value and complexity;
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+ Length of contract, period of performance and/or delivery requirements;

+ Procurement history of the products or services required and expertise of the contractor;
+ Urgency of delivery schedule;

+ Agency’s prior experience with thecontractor;

+ Any special or unusual contract requirements; and

+ Any special or unusual payment requirements.

Monitoring Methods
Overview

Monitoring the contractor’s performance is a key function of proper contractadministration. The purposeis to ensure that the contractor is
performingall contract obligations and for the RRCto be aware of and address any developing problems or issues.

The Contract Manager will use QAP tools as an aid in determining which monitoringmethodisappropriate. Smalldollarvalueor less
complex contracts normally require little, if any, monitoring. However, that does not preclude more detailed monitoring if it is deemed
necessary by the RRC.Large dollar contracts may need little monitoring if the items or services purchased are not complex, and the RRC is
comfortable with the contractor’s performance and the level of risk associated with the contract.

The RRC should implement a monitoring program that has well-defined follow-up actions. Follow-up is essential as aproblem
will not correct itself simply by identifying it in amonitoring report. The results for the monitoring efforts should be periodically
reviewed by the Contract Manager to

* ensure corrective actions have been taken,
¢ identify common problem areas that might require training, and

* improve contract requirements for future contracts.

Agencies may select from different monitoring methods includingdeskreviews, site visits, and third-party monitoring, whichare
discussed in more detail in this section. Other monitoring methods include status telephone calls, expenditure document review, spot
audits, and scheduled audits.

Telephone calls and meetings must be substantiated in writing and maintained as part of the contractfile. Such documentation must
include the date and time that phone calls or meetings occurred as well as a summary of topics discussed (e.g., meeting minutes)
including pending actionitems and decisions that were made.

Before July of each year, the state auditor will assign one of the following ratings to each of the 25 largest state agencies in that fiscal year
as determined by the LBB: (1) additional monitoring warranted; (2) no additional monitoring warranted; or (3) reduced monitoring
warranted. The following information, as applicable, can be considered by the state auditor when assigning ratings:
(1) results of an audit of:
(A) the agency conducted by the state auditor under Chapter 321; or
(B) the agency ’s contracts and contract processes and controls conducted by the agency s internal auditors or by the state auditor;

(2) results of a purchase audit conducted by the comptroller under Section 2155.325;

(3) information reported by the quality assurance team established under Section 2054.158 relating to the agency s major information
resources projects;

(4) information from the Contract Advisory Team established under Subchapter C, Chapter 2262, relating to reviews of the agency ’s
contracts and contract solicitation documents;
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(5) information relating to agency findings from a review of the agency conducted by:
(A) the Legislative Budget Board; and
(B) the Sunset Advisory Commission under Chapter 325 (Texas Sunset Act);

(6) the agency ’s self-reported improvements to the agency ’s contracting processes; and
(7) any additional internal analysis provided by the agency.

On or before September 1 of each year, the state auditor shall submit to the comptroller and the Department of Information
Resources a report that: (First report due on or before 9/1/20)

(1) lists each state agency that was assigned a rating; and

(2) for a state agency that was assigned a rating of 1) additional monitoring warranted or (3) reduced monitoring warranted, specifies
that additional or reduced monitoring, as applicable, is required during one or more of the following periods:

(A) contract solicitation development;
(B) contract formation and award; or
(C) contract management and termination.

The Comptroller, in consultation with the Contract Advisory Team, by rule shall develop guidelines for the additional or reduced
monitoring during the periods identified above. The additional guidelines shall be followed for a contract that falls under the monetary
thresholds for review or monitoring by the Contract Advisory Team.

The Department of Information Resources, in consultation with the Quality Assurance Team, by rule shall develop guidelines for the
additional or reduced monitoring of a state agency during the periods identified above. The additional guidelines shall be followed for a
contract that falls under the monetary thresholds for review or monitoring by the quality assurance team.

Sec. 2261.259. ELECTRONIC COMPLIANCE SUBMISSIONS. Authorizes a state agency that uses the centralized accounting and payroll
system authorized under Sections 2101.035 (Administration of USAS) and 2101.036 (State Agency Internal Accounting Systems) or an
alternative computer software system for compliance requirements related to the procurement of goods or services to electronically
submit to the comptroller using that computer software system a written justification, verification, notification, or acknowledgement
required under this chapter or Subchapter B (General Purchasing Requirements, Procedures, and Programs), Chapter 2155.

Desk Reviews

Typically, desk reviews are examinations of reports submitted by the contractor to the RRC. Various types of reports may be
required by the contract; however, to be an effective monitoring tool, the “type” of report should be tailored to the contract
requirements. Examples of reportsinclude progress reports, status reports, activity reports and financial reports.A Contract Manager
should also review VPTS reports filed by other agencies for the contractor.

ProgressReports Progress reports describe what has been accomplished over time. Progress reports assist the contractorin
correctingorreevaluatingthe work being performed. These types of reports work best when they are tracking deliverables tied to
specific milestones, so that progress can be documented as contract deliverables are completed.

Status Reports Status reports describe achievement or current standing. Astatusreportshouldbeconsistentwiththeorganizational
structure of the scope of work (i.e. phases, segments, deliverables and products). It should clearly identify what work is completed and
what remains pending and how the status of those deliverables comparestothe contractschedule. Only work that has been verified
ascompleted oraccepted should be categorized as complete.

If there are any unresolved issues that the RRC s contractually obligated to resolve, those issues should be included in the
status report and a resolution should be requested. If the scope of work has changed during the contract (by written contract
amendment), care should be taken that status reports track the original contract schedule, not a revised contract schedule, unless
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the amendments provides for a revised contract schedule.If status is tracked against a revised schedule, there is a risk that the
schedule will continually change, and the status report will be rendered meaningless.

Activity Reports Activity reports describe any activity on the project; project activity is not the same as a status report. A
project may have a great deal of activity without making substantive progress. On the other hand, activity reportingcan be a
core feature of contract management. For example, acontractor paymentin an outsourcing contract may be based on the
number of completed transactions.In this example, activity reporting is critical to contract administration.

Financial Reports Financial reports include financial statements, timesheets, and similar data, that substantiates the contractor’s
financial resources and ability to perform.

Vendor Performance Reports Agenciesarerequiredtoreport vendor performance usingthe Vendor Performance Tracking System
(VPTS) maintained by SPD. Accurately reporting contractor performance allows agencies to share vendor information and facilitates
betteroversight of state contracts (e.g., aid inidentifying vendors that have exceptional performance, protect the State from vendors

with unethical business practices).

Considerations During Review Agenciesshould review the vendor performance reports for the following factors:

¢+ Compare the actual performance against the contract requirements.ls the contractor performing in accordance with the contract
requirements?

* Compareactual expenditurestothe approved budget. Is the contractor following its approved budget plan?

* Compare the current period to prior periods. Are there any unexplained trends? Is the contractor performing work significantly
differentfromthe last period orthelastyear?

* Compare what the current contractor is doing in comparison with other contractors performing similar work.
* Compare the relationships between key components of the report such as:

¢ thecost perunitofservice orthe percentage of the fees charged to the program;

¢+ thechangeinvariablecostscomparedtothe unitsofser- vice provided; and

¢+ reported salaries with the submitted staffing plan.

Comparethereport with whatis known about the contractor’s operating environment. Did a weather emergency in the area recently
increase the cost of construction supplies oris the cause of atemporary reduction in services provided?

Site Visits

More complex contracts and any contracts that the RRCperceives as havingahigherdegree of risk mayrequire bothreviews andvisitstothe
contractor’sfacilitiestoensure progress is in accordance with the contract schedule. Site visits may be used to verify actual performance
against scheduled or reported performance. These visits can be an opportunity to verify that the contractor is dedicating sufficient
resources and appropriate personnel to the contract. Although site visits are an efficient tool for monitoring, it is possible for a site visit to
interfere with the contractor’s ability to accomplish the work if monitoring is excessive or includes unnecessary checks; the Contract
Managershouldconsiderthiswhenarrangingvisits.

Site Monitoring Checklist To perform a site visit, the RRC must develop acomprehensive site monitoring checklist that outlines the
contract compliance requirements. The site monitoring checklist should be tailored for each contract. While there may be standard items
that the RRCwill review for all contractors, each contract should be reviewed for specific site monitoring requirements that are unique to
the contract and the Contract Manager should document findings from the site visit in a site monitoring report.

Site Monitoring Report Upon completion of a site visit, the Contract Manager or designated site monitor must complete a
standalone document that serves as a record of the site monitoring work. A copy of the site monitoring report should be sent to the
contractorandanyotherswhomaybenefitfromthereport.
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Monitoring by Third Parties

In some instances, the obligation of monitoring the progress of a contract is assigned to another contractor. This is also known as

independent oversight. For example, in the case of a construction contract, the task of ensuring progress in accordance with the con-
tract may be performed by the architectural firm that provided the construction plans. For highly technical work, consultant subject
matter experts may perform monitoringservicesindependently orin conjunction with RRC staff.

Enhanced Contract and Performance Monitoring

The RRC is required to utilize an enhanced monitoring method for high dollar and high-risk contracts. Enhanced
monitoring is an increased level of monitoring, beyond the regular monitoring normally used. Such increased monitoring may
include, but is not limited to, the following: frequency of site visits, contractor meetings, and documentation requirements
deemed necessary by the RRC to assess progress of the contractor toward meeting the identified goals and outcomes
established in response to assessments of unsatisfactory performance.

The RRC has established guidance to identify each contract that requires enhanced contract or performance monitoring.*®

This information must be submitted to the Executive Director.*”” The RRC Contract Manager or Chief Operating Officer shall
immediately notify the Executive Director, as appropriate, of any serious issue or risk that is identified with respect to a contract

monitored under this process**®

For contracts that have a value exceeding $1 million, RRC must develop and implement contract reporting requirements that
provide information on (1) compliance with financial provisions and delivery schedules under the contract, (2) corrective action
plans required under the contract and the status of any active corrective action plan, and (3) any liquidated damages assessed
or collected under the contract**In addition, the RRC must verify (1) the accuracy of any information reported that is based on
information provided by a contractor, and (2) the delivery time of goods or services scheduled for delivery under the contract.*®

426 TEX. GOV'T CODE§2261.253(c).
427 TEX. GOV'T CODE § 2261.253(c).
428 TEX. GOV'T CODE §2261.253(c).
(
(

429 TEX.GOV'T CODE§ 2261.254
430 TEX.GOV'T CODE § 2261.254

a).
b).

Inspection, Testing, and Acceptance
Overview

The RRCis required to (1) inspect and evaluate at the time of receipt all goods or services that the agency receives to determine
whether the goods or services comply with the contract under which they were purchased, and (2) certify, if true, that the goods or
services comply with contract requirements and that the invoice for them s correct®! If the goods or services are not compliant
with the contract, RRC personnel must notify the Contract Manager. For statewide contracts administered by SPD, the RRC must
provide prompt written notice to SPD of the deficiencies.*? Adefaulting contractor can be referred to the Office of the Attorney General
for action against the contractor and repeated failures may make the contractor subject to statewide debarment if SPD determines
it is appropriate.

431 TEX.GOV'T CODE § 2155.322.
432 TEX. GOV'T CODE§ 2155.070.

Testing

All goods are subject to inspection and testing by the State. Authorized RRC personnel shall have access to a contractor’s place of

business for the purpose of inspecting contracted merchandise. Latent defects may result in revocation of acceptance of any product.
RRC legal counsel should be consulted if latent defects are discovered.

Tests may be performed on samples obtained by request of the RRC or taken from regular shipments. SPD may also arrange for
testing and inspection of goods and services before they are purchased. Other agencies may test and inspect goods and services
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before purchase under standard industry testing methods, or they may contract for testing. When products tested fail to meet or
exceed all applicable specifications, the costs of the sample used, and anytesting performed shallbe borne by the contractor.

Shipping and Receiving

At the State’s option, goods that have been delivered and rejected in whole or in part may be returned to the contractor
at contractor’s risk and expense or disposed of in accordance with SPD rules or applicable statutes. The contractor may
request that goods be held at contractor’s risk for a reasonable period of time for later disposition at the contractor’s expense.

For assistance in resolving issues for orders processed through Texas SmartBuy, Managed Term Contracts, or SPD Administered
Contracts, contact the SPD Contract Management Office at spd _cmo@cpa.texas.gov.

Shipment Acceptance Acceptance of a shipment must only occur when goods delivered match the items on the PO and
corresponding receiving report meet the quantities ordered and the specifications required. Agencies must immediately inspect all
shipments received as fulfillment of POs and report any discrepancies to the contractor. A contractor must be notified
immediately or within the timeline outlined in the contract.

Inside Delivery and Pallets Ifthe PO specified “Inside Delivery,” it is the sole responsibility of the contractor to deliver to the
exactfloorandroomnumberonthe PO. Inspection mustinclude verification of the requirements for inside delivery and if the shipment
was to be on pallets. If the shipment is not on pallets as required, the RRC may either

1. request the contractor to palletize the shipment at the
RRC location for no additional charge or

2. accept the shipment with a notation on the receiving report and notify the purchasing department to process a Purchase Order
Change Notice (POCN) to remove any additional charges for pallets.

Shipments Deliveredin Error When a shipmentincludes an item not ordered by the RRC, the RRC may refuse the shipment
when the error has been confirmed by checking the PO and/or receiving documents.

Package/Container Count Discrepancy The end user or purchaser must inspect the shipment for the number of containers
listed on the Bill of Lading. If the number does not match, note the discrepancy on the Bill of Lading prior to the driver leaving.
Document the same information on the RRC receiving documents. Documentation is necessary to validate the receipt of the containers
received by the transportation company.

Non-Conforming or Incorrect Items Received The end user or purchaser must compare the items received with the PO for brand
name and product number. If the items on the Bill of Lading and in the delivery do not match the items on the PO, the shipment maybe
refused. Ifthe shipmentissigned for beforeitisinspected, and the error is discovered after the driver departs, contact the contractor for
replacement and pick up immediately upon discovery.Goods found to be non-conforming to specifications during inspection must
be documented on all receiving reports and the contractor must be contacted by telephone and with an email confirmation of the
telephone notice. It is recommended that RRC personnel take pictures of the incorrect or non-conforming goods for
documentation.

Minor Visible Damage Minor damage visible on the outside of the containers must be noted on the Bill of Lading prior to signingand

prior to the departure of the driver. Recording the damage provides documentation if there is concealed damage. The contractor will be

aware of the minor visible damage by the information provided on the Bill of Lading.

Severe Visible Damage to Container or Contents The RRC may refuse the entire shipment or refuse only the damaged
containers upon discovery of severe damage to container and contents; however, SPD recommends to either accept the entire

shipment or a partial shipment, rejecting only the damaged containers, to prevent unnecessary delay of required goods. If the
entire shipment is refused, record the reason for refusal on the Bill of Landing and notify the contractor that the shipment
was refused, and reshipment is required due to severe damage. It is recommended that the receiving take pictures of the

incorrect or non- conforming goods for documentation.
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For FOB Origin, if the shipping containers are damaged enough that it is probable that the contents are also damaged, accept
the shipment and then record the damage on the carrier’s freight bill. The RRC is responsible for filing freight claims with the
carrier.

Concealed Damage to Contents Damages to the contents found during inspection and unpacking of a container must be
immediately documented and reported to the contractor by telephone and with an email confirmation of the telephone notice. It is
recommended that RRC personnel take pictures of the incorrect or non-conforming goods for documentation. If the end user is not the
Contract Manager, then the end-user must contact the Contract Manager as well as the RRC Accounts Payable so that paymentis not
made on the damaged goods.

Pickup and Return of Shipments The contractor may be required to pick up the damaged goods and those not conforming to
specifications and provide replacement in the timeline outlined by the RRCor in the original terms of the PO/contract. This must be
provided at no additional cost to the RRC.

Internal Receiving Report The shipment must be compared to the PO or receiving document. Locate the PO number on the shipping
documents and after immediate inspections of the shipment when the containersare opened, checkthefollowingagainstthe PO:

¢+ order quantity per item;
+ number of items per package or container; and

¢+ unit of measure for each line item.

Quantity Overages The RRC is not obligated to pay for amounts over the stated quantity on the order unless allowed in
the terms and conditions of the contract. If overages are accepted by the RRC, a POCN must be processed. It isimportant to
notate overages as well as shortages.

Partial Shipment Considered Complete The contractor must be contacted to confirmthe partial shipment; this step must be taken
prior to processing a POCN. After confirmation that no other goods will be received, and by mutual agreement the partial order is
considered complete, a POCN and/or contract amendment must be processed and an accurate payment must be based on the goods
received at the time of shipment.

Partial Shipment For partial shipments, the RRC must request a timeline, in writing, from the contractor for the balance to be
delivered. Free onBoard (FOB) Destination, freightincluded, and the delivery forthe balance must be at no additional costtothe RRC. The
remainder of the partial delivery must be received by the RRC within the contracted delivery days after receipt of order for each item or the
delivery will be considered late.

Carrier Shipping Methods

A summary of common carrier shipping methods is listed in the following chart.

Carrier Shipping Methods

_— . . . . Title Held in . .
Shipping Method Carrier Paid By | Freight Listed on PO Transit By Claims Filed By
FOB Origin Freight Collect Agency Yes Agency Purchasing
FOB Origin Freight Allowed Vendor No Agency Purchasing
FOB Origin Freight Prepaid .
& Charged Back Vendor Yes Agency Purchasing
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FOB Destination Freight
Collect AEJEING] No Vendor Vendor
FOB Destination Freight
Collect & Allowed Vendor No Vendor Vendor
FOB Destination Freight .
Collect & Allowed Agency No Vendor Vendor

* Freight charged to vendor by deducting freight charges from invoice

Invoice Review and Payment
Invoice Review

After goods and services have been inspected and accepted, invoices must be reviewed to verify that (1) the description of goods

and servicesisinsufficient detail toidentify the orderrelating to the invoice and that the quantities and unit measures correspond
withthe referenced PO and (2) the invoice conforms to CPA invoicing standards.**

The contractor is billing only for goods or services

received by the RRC. The goods or services have been inspected and accepted.

The invoice is correct and complies with the pricing, terms,

and conditions of the contract. The total payments do not exceed the contract limits.

Red flags that may indicate fraud include

Frequent undocumented or unapproved adjustments, credits,

Invoices with no physical address for the vendor. and write-offs.

Invoices for services/goods not rendered. Multiple remittance addresses for the same vendor.

Payments to the vendor that have increased dramatically

for no apparent reason. Inconsistent invoicing time periods.

43334 TEX. ADMIN. CODE § 20.487.

Contract Managers must be familiar with the payment and pricing terms applicable to each contract. Contract Managers must also monitor
performance under the contract to verify that comparable costs are being charged for comparable goods and services.”**When the RRC
purchases through SPD contracts, the contractor must submit an invoice to the RRC at the address shown on the PO.**> When
purchasing through SPD contracts, the RRC may only pay restocking or cancellation fees if it is determined that the charge is
justifiable; the extent of these fees should be anticipated when drafting the contract.**

Apaymentisconsidered overdue onthe 31st day afterlater of the date of:
¢ the receipt of the goods;
* performance of the services; or

¢ receipt of the invoice for the goods or services.*”

In some cases, a vendor may suspend performance under a contract for nonpayment**® To avoid a possible suspension, the Contract
Manager must promptly review invoices and, following the agency’s internal procedures, notify the contractor of a disputed invoice if the
invoice is determined to be inaccurate.

43¢ TEX.GOV'TCODE§2261.203.
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Withholding Payment

Although the RRC must pay its contractor promptly, the RRC also has the responsibility to protect the interest of the agency.

Despite best efforts to resolve an invoice issue, some circumstances may require that payment approval be withheld.
Circumstances where it may be necessary to withholdpayment include, but are not limited to, thefollowing:

* invoice errors;
* undocumented and/or unsupportedcosts;
* remediating overpayments to the vendor; and
¢ contractor’s performance is non-conforming or unacceptable.
If an invoice issue cannot be resolved, the Contract Manager should take the following steps to escalate the issue:
* notify the accounts payable division;
* notify division management and Contract Management or Purchasing depending on the type of purchase;
+ notify the contractor of invoice issues as soon as possible;

* request assistance, if needed, from legal counsel to timely send a disputed invoice letter; and

* maintain documentation forinclusionin VPTS regarding the incident resolution.

Payment
Purchase Order (PO)

A Purchase Order (PO) is the document most frequently used to authorize the purchase of goods and services. A requisition is
entered with the good or service description. Therequisition is then sourced to a purchaser who will write the PO that will be
submitted to the contractor. Once the services are performed and/ or goods are received, the contractor will request payment by
submitting an invoice to the RRCalong with the PO.

Payment Card

The RRC may only use payment cards issued under the SPD contracts.SPD has established several types of payment cards
as follows: (1) Commercial Charge Cards used for general purchasing or specifically for travel-related expenditures and (2) State
of Texas Retail Fuel Cards used for fuel, authorized maintenance, and roadside assistance purchases.

The RRC must ensure that the authorized cardholder adheres to all purchasing statutes, rules, policies, and procedures whenthe
payment card or travel card is used. For instance, transactions that do not qualify as spot purchases must comply with requirements
applicable to the requisite procurement method. The RRC must adopt procedures that govern the issuance and use of payment
cards by the agency’s officers and employees. The RRCmustalso include procurement policy guidelines in its internal procedures for
payment card use and include documentation of these procedures in its Procurement Plan submitted annually to SPD.SPD
requires these procedures as a part of the procurement audit review. The use of a payment card does not exempt the RRC, its
officers, or its employees from any purchasing requirement of state law or SPD.

The payment card may be used as a payment method for goods and services purchased for dollar amounts within an agency’s purchasing
authority and the cardholder’s authorized charging limit. The following processes must be adhered to:
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* Procurement File or Log: A procurement file or log must be maintained for each card transaction and must include the NIGP
Class/Item code(s) and best value determination.

Receipts for Credit Card Transactions: Keep each payment card transaction receipt in the procurement file. Each receipt must
contain a description of the good or service sufficient to support the comptroller expenditure object code used for the type of
items being purchased. All receipts must be kept according to the commercial card guidelines and the agency’s records retention
schedule. Upon request, credit card receipts must be made available to CPA.

Capital or Controlled Assets: The payment card may be used to pay for capital or controlled assets, utilizing the expenditure object
code established for the type of assets being purchased. The Texas Identification Number (TIN), Payee Identification Number (PIN),
or Vendor Identification Number (VIN) of the selling vendor must be entered into USAS, rather than the TIN/PIN/VIN of the
state credit card issuer. (Note the PIN entered into USAS is not a personal identification number thata cardholder may have
selected to conduct transactions with chipped payment cards; these card specific security codes must be kept confidential by the
cardholder.)

The RRC may not use a payment card nor reimburse an employee who has used a payment card for personal use, consulting
services, cash advances, a purchase that SPD audits before payment, payments to certain defaulting debtors or debtors with certain
delinquent debts, or any service or good not within statutory purchasing guidelines.***RRC is liable for late payment fees.

3% 34TEX.ADMIN.CODE§5.57

Interagency Transaction Voucher (ITV)

The RRC may process a payment with another state agency for procured goods and services through an Interagency Transaction
Voucher (ITV), which is used to transfer funds that is held in the State Treasury. The interagency payment must be accompanied by
a Recurring Transaction Index (RTI).*The transaction agency (the agency initiating the transfer of funds) must know the receiving
agency’s RTI Number to process the ITV.This isa common payment method when agencies have entered into an IAC for the exchange
of goods and/or services between agencies.

“https.//fmx.cpa.texas.gov/fmx/pubs/afrrptreq/interfund/index.
php?section=rti&page=rtil 2.

Change Control
Overview

Throughout the term of the contract changes may become necessary. These changes may be minor, administrative changes such

as a change of address, or they can be substantial changes that affect the price and delivery. Depending on the transaction, a formal
change control process may be included within the contract. Regardless whether expressly stated in the contract, the RRC should
have an effective change control process in place. Failure to manage and control changes may result in an unintentional
modification to the scope of work, extension of the schedule, increaseinthe contractcost, circumvention of managementcontrols and
diminished contractor accountability. When modifying any part of the contract, the Contract Manager should coordinate with the
Contract Developer, end-user and project manager.

An effective change management process includes, but is not limited to, the following:

* Formal, written approval of all changes prior to the change taking place. Do not verbally authorize the vendor to begin working
on a change before the change is fully analyzed, documented and approved in writing in conformance with contract
requirements.

* Evaluation of the impact of each change to thecontracting objective, the corresponding product and/or service, the schedule,
cost, and increase in agency overhead resulting from the change, impact to work in progress or completed work, standards, and
acceptance criteria.

¢ If the contract contains a contingency allowance, develop a plan for how any draws against this allowance will be requested
and approved.
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* Documentation of all changes, no matter how small; avoid any informal undocumented change process.

¢ Establish a single point of contact to recommend or authorize any change. Documentthechange asapprovedordisapproved.Ifachange

isapproved, documentthechangeandtheimpacttothe scope of work through a contractamendment or purchase order change notice,
whichever is applicable.

Types of Contract Amendments
Overview

There are two ways to change a contract. One is a bilateral amendment where all parties to the contract agree that a modification is necessary
becausethe scope of work, the term of the contract, or some other provision must be altered. The second is the right to unilaterally modify
the contract — the terms and conditions in the contract determine how the RRC may exercise a right to modify the contract without the
contractor’s consent. An amendment will either be administrative, substantive, or constructive in nature. Care should be taken not to

inadvertently change contract terms through course of performance. All contract amendments should be appropriately documented and
conformtothecontractand RRCprocesses.

Administrative Changes

Administrative changes occur within the scope of the contract and do not affect or alter the rights of the parties. These changes are
typically executed via a unilateral amendment. Examples of administrative changes include:

+ changes in billing instructions or address;

+ corrections of typographical errors not affecting the substance of the contract;

+ changesas permitted by the specific contractlanguage; and
+ changesin agency personnel assigned to the contract.

Substantive Changes

Substantive Changes are contractual changes that affect the rights of both parties. Such changes generally require bilateral
amendments (agreement by both parties). Examples of substantive changes include:

+ achange in the price of the contract;

¢+ achange in the deliveryschedule;

¢+ achange in the quantity;

¢+ achangeofdeliverables (e.g., the specifications);
+ achange of key personnel: or

¢+ achange of any terms and conditions.

Constructive Changes

If a contractor perceives that work beyond the scope of the contract was ordered by the RRC, the contractor may claim that the
contract was “constructively” changed, and the contractor may be entitled to additional compensation for the changes. Generally, a
constructive change will require a bilateral amendment.

Constructive changes may occur when agency personnel:
*accelerate the delivery schedule;
+ direct the work to be performed differently;

* change the sequencing of the work;
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* postpone the acceptance or rejection of deliverables;
* delay reviewing invoices and approving payment; or

*interfere with or hinder performance.

Contract Amendment Analysis

Whether or not a contract may be changed, depends upon certain principles. State law requires a competitive process in most
situations. The specific method of competition depends upon the type of goods or services needed. If a competitive process was used,
the resulting contract must be consistent with what was solicited during the competition. Inconsistencies between the solicitation and
contract can violate the competitive process requirements.

Ifachangeisneededtoacontract, thechange must be withinthe scope, or parameters of the solicitation. A significant difference in the
scope of work would be a material or substantial change and would not be allowed because it was not originally subject to fair
competition. To permit such a change would go against the ideas of competitionand afair playingfield forallthevendors. Transparencyin
government procurementisakey governmentresponsibility.

For example, if a contract to buy 10 desks is amended to include 300 file cabinets, the change is outside the scope of the contract
because vendors did not have the opportunity to compete for the sale of 300 file cabinets. Additional vendors may have competed
had they known that file cabinets were being solicited. Such a large quantity of file cabinets could also have had animpact upon the pool of
vendors that competed for the original solicitation. Other vendors may have been interested in bidding on file cabinets that were not
interested in bidding on desks.

When determining what constitutes scope changes to advertised specifications, the crucial question is whether the changes are
material or substantial. Material or substantial changes are not measured by the number of changes made to the original
specifications, they are measured by determining if the extent of the changes so substantially alters the original specifications that
not re-advertising the revised specifications would deny a potential vendor an opportunity to respond to the revised specifications. If a
revision is substantial, a new solicitation is needed to ensure compliance with the bidding statutes.**

441 See Roark v. Stallworth Oil and Gas Inc., 813 S.W.2d 492, 496 (Tex. 1991).

Assignment by Contractor and Contractor Name Change
Overview

Assignment occurs when one party to a contract (assignor) transfers its rights under a contract to another party (assignee). Contract law

generally permits assignments.*?1t is recommended that agencies draft their contracts to require the submission of a written request from
the contractor to the Contract Manager to change the contractor’s name or to recognize a successor in interest to the contract. RRC legal
counsel should be consulted if after the proposed assignment, the contractor will not be responsible for any performance under the
contract.

Avendor awarded a services contract by the RRC may not assign the vendor’s rights under the contract to a third party unless the assignment
is approved by the RRC. At least 14 days before the agency rejects or approves a vendor’s proposed assignment, RRC must notify the
Legislative Budget Board of the proposed assignment if the contract subject to the assignment:

(1) is for a major information resources project; or

(2) involves storing, receiving, processing, transmitting, disposing of, or accessing sensitive personal information in a foreign country.

Term Contracts, SPD TXMAS Contracts, and SPD- Administered Contracts The SPD Contract Management Office is
responsible for processing assignments for Term Contracts, SPD TXMAS Contracts, and SPD-Administered Contracts. Accordingly, agencies
are directed to inform contractors to contact the SPD Con- tract Management Office.
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442 The general rule: all contract rights are assignable unless the assignment materiallyaltersthe obligor's duties (especially personal services contracts where there is a relationship of trust/confidence
between parties), the assignment materially varies the risk (e.g., insurance contracts), or the assignment impairs the obligor’s ability to perform. For sales contracts under the TEX. BUS. & COM.CODE, Chapter
2,apartymayassignordelegatea contractunless otherwise agreed upon or if the other party has a substantial interest in having the original promisor perform. TEX. BUS. & COM. CODE §2.210.

Payment Assignment
Itisacommon business practice fora party totransfer therightto receive payment. The assignor is the party transferring the right to

receive payment. The assignee is the party receiving the right to receive payment.

Once the RRC receives a notice of a financial assignment, it is legally bound to make payment totheassignee. Assignments may be
requestedbythecontractortoshowchangesinthepayeeonanorder.

The following steps must be taken:

1. Requestsforassignments must be in writing from the con- tractor receiving the order on the company letterhead with the
signature of an authorized representative.

2. The RRCmustissue an assignment letter acknowledging the assignment. The vendor identification number (VIN) will remain that of
the original awarded contractor, but the con- tractorname and payments willbe mailed tothe assignee.

Foradditional information refer to Setup Special Circumstances-Assignments in the TexPaymentResource Guide posted on the CPA
website.**

3 The CPAwebsiteislocatedat Comptroller. Texas.Gov.

Delegated Purchases When a payment assignment is requested on a delegated purchase, the RRC must receive a
letter fromthe originalawarded contractorassigning the orderto the new contractor and a letter from the new assignee noting
acceptance of the assignment.Any reference to an SPD order number should be deleted. A copy of the notice must be
maintained in the agency’s procurement file. The RRC is responsible for setting up the assignment mail code for the VIN
number of the original con-tractor in TINS so that the payment may be processed.

Authority to Assign Generally, a person may assign the right to receive a payment from the State in the same way that the
person may assign the right to receive a payment from a private person or entity. Additional information may be found in the
eXpendit State Purchase Policies located on the CPA website**by selecting the “Miscellaneous Expenditures” tab, clicking on

“Payment and Fees,” and then choosing “Assignments of Payment from the State.”
Questions regarding assignments should be directed to the CPA Claims Division at (512) 463-4850.

“ The CPAwebsiteislocated at Comptroller.Texas.Gov.

Name Change

Any name change requires documentation from the original contractor on company letterhead stating the circumstance of the
name change and the new name. The letter should be signed by an authorized representative, showing the change and the
effective date. A copy of the assumed name certificate filed with the Secretaryof State orasalestaxpermitmaybeobtainedas
proofof name change. The purchaser will issue a letter amending the PO to change the contractor’s name and advise the contractor to
contact CPAtosetupanew VINinordertosecure payment, if applicable. The purchaser should change the name on the PO file
copyand acknowledge the name change.

Buyout or Sale

A buyout or sale occurs when one company is purchased by another. The contractor of record must have the purchase order and,
if applicable, formal contract amended to receive payment when the order is delivered. The contractor of record must send the
RRC a letter stating the circumstances of the buyout or sale. If the contractor has already ceased operating as a separate business,
the RRC should obtain a letter indicating the sale of the company to the new contractor. To change the company name, the RRC
should then, as applicable, either issue a letter amending the PO or obtain an amendment to the contract. The new contractor
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should be directed to contact the CPA Tax Policy Division to obtain a new VIN, if applicable, in order to secure payment.

Replacement Contractor

If the contractor is requesting to recognize a successor, it is the Contract Manager’s responsibility to keep the State’s interest in
mind. The contractor’s successor must be responsible and adequately able to perform the contract requirements. The Contract
Manager must perform all due diligence to evaluate the proposed new contractor’s eligibility and ability to perform. It is also
advisable to request and review the documents executed by the contractors that constitute the transaction underlying the
proposed assignment. If the replacement contractor is acceptable, the old and new contractors must sign a novation agreement
transferring all rights and responsibilities under the contract to the assignee. A sample Novation Assignment Agreement is in
Appendix27.

Extensions and Renewals

If the contract has an option to extend or renew, the Contract Manager must assess whether the option will be exercised by the

RRC prior to the expiration of the current contract term. The number, length, and process for exercising renewals and extensions
should be specified in the contract.

Force Majeure

Performance may be suspended when the failure to perform is due to excusable causes. An excusable cause must be beyond the
contractor’s control, and without the fault or negligence of the contractor. Such excusable causes, often referred to as force
majeure, include, but are not limited to, Acts of God or of the public enemy, fires, floods, epidemics, strikes freight embargos, or
unusually severe weather.

Severe weather, although beyond the contractor’s control, will not generally constitute an excusable delay if it is not considered
“unusually severe weather.” For example, a snowstorm in Amarillo in February would not be considered unusual, but it would be
considered unusual in Austin. On the other hand, a snowstorm in Amarillo in June would indeed be unusual.

If the contractor’s performance failure is due to a subcontractor, to qualify as an excusable cause, the default must arise out of a
cause beyond the control and without the fault or negligence of either the contractor and the subcontractor. Even if this
requirement is met, the cause will not be excusable if the supplies or services to be provided by the subcontractor could have been
obtained from other sources in time to meet the contract delivery schedule.

Dispute Resolution

Each RRC contract must include as a term of the contract a provision stating that the dispute resolution process provided for in
Chapter 2260 of the Texas Government Code must be used to attempt to resolve any dispute arising under the contract.*> The
objective of any dispute resolution process is to resolve problems before they escalate. To avoid escalation of problems to the
next level and ensure the RRC has not exacerbated potential problems, it is imperative that RRC personnel respond promptly to
all contractor inquiries.

Initial steps to be taken are:

¢ |dentify the problem - many times what may appear to be a problem can be resolved by providing the contractor with
information or clarification. The RRC must follow internal escalation points and the OAG must be included if a legal dispute
arises.

¢+ Researchfacts-the RRC must obtain all the information regarding the potential problem from all relevant sources, including
the project manager and the contractor.

¢+ Evaluation - the RRC must review all the facts in conjunction with the requirements and terms and conditions of the contract.
The agency must then determine the appropriate course of action.

Proper dispute resolution is a core skill of successful contract management. It is essential to identify problems early in the
performance period and effectively communicate and formalize the process in writing via a cure notice procedure or less formal
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written procedure. Termination is the last resort; it is a failure by both parties to a contract.

445 TEX. GOV'T CODE § 2260.004

Termination

Most contracts expire by their terms without any affirmative action on the part of the RCC. There are times, however,
where an agency may want to terminate a contract early. Termination of a contact may be accomplished by

¢+ termination by mutual agreement,

+ termination for convenience,

¢+ termination for cause, or

¢ termination for non-appropriations.

When a contract is terminated, the parties are relieved from further unperformed obligations in accordance with the
agreed terms and conditions.

Termination by Mutual Agreement

A termination by mutual agreement occurs when both parties consent to the termination of the contract before the expiration
date. This type of termination may be documented by the exchange of formal written correspondence or as a contract
amendment.

Termination for Convenience

A termination for convenience, also known as no-fault termination, allows the RRC to terminate any contract, in whole or in
part, at any time in its sole discretion, if it is determined that such termination is in the best interest of the RRC. This option
should be provided in every contract.

A Contract Developer should seek guidance from agency legal counsel if vendors seek to negotiate out termination for
convenience to determine whether the omission of this clause is in the best interest of the agency. The consideration whether
to waive the clause will be highly fact specific. For example, in long-term contracts involving extensive capital investment by a
vendor, a 30-day termination for convenience by the agency may not be a realistic contract term.

The agency must provide the contractor with written notice specifying whether the agency is terminating all or part of the
contract. The notice of termination must give the date of termination. If portions of the contract are being selectively
terminated, the agency must specify which parts of the contract are being terminated.

The contract must specify the basis for settlement with the contractor upon a termination for convenience, and the agency must
follow the contract terms. The contractor will generally be paid for allow- able costs incurred up to the date of termination. The
agency will not be liable for payment to the contractor related to the terminated portion of the work or any work performed, or
costs incurred after the effective date of termination. Upon receipt of any invoice from the contractor for work performed prior
to the notice of termination, the agency must thoroughly review the invoice to ensure that no excessive costs are included. A
sample Notice of Termination for Convenience is in Appendix 28.

Termination for Cause

Overview

A termination for cause occurs when the RRC concludes that the contractor has failed to perform or make progress, or in any
way has breached the contract. The RRC is not required to terminate a contract even though the circumstances permit such
action. The RRC may determine that it is in its best interest to pursue other alternatives and work with the contractor in getting
the contract back on track.

133


http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2260.htm#2260.004

Examples of such alternatives include extending the delivery or completion date, allowing the contractor to continue
performance under the contract, or working with the contractor’s surety to complete the outstanding work.

Factors to consider prior to making a termination for cause decision include:

* Has the RRC assisted the contractor in curing a default, if applicable?
* The provisions of the contract and applicable regulations.

* The specific contractual failures and the explanation provided for the failures.

* Theurgency of the need for the contracted supplies or services. The agency may need to weigh the respective benefits and
disadvantages of allowing a delinquent contractor to continue performance or re-soliciting for a new contractor.

* The availability of the supplies or services from other sources and the time required to obtain them (compared to the additional time
the current contractor requests to complete the work).

* Availability of funds and resources to re-purchase if such costs cannot be recovered from the delinquent contractor. Under a
termination for default, the agency is within its rights to demand re-procurement costs from the defaulting contractor.
Nevertheless, the contractor may not be financially capable to finance the re-purchase, or such demand may result in
protracted legal action.

If a contract is terminated for cause, the contractor is liable for actual damages and costs incurred by the State unless otherwise
stated in the contract. The contractor may be liable for cost associated with re-procuring the goods or services by the RRC.The
termination must be carefully drafted to state the facts pertinent to the cause for termination. Prior to issuing a termination
notice, the agency should carefully review the contract and applicable law*® to ensure compliance with any prerequisites to
termination (e.g., adequate notice, opportunity to cure). A sample Notice of Termination for Cause is in Appendix 28.

446 See e, TEX. GOV'T CODE § 552.374 (stating the grounds for terminating a contract due to a contractor’s failure to timely provide certain contracting information to a governmental body in

connection with a Texas Public Information Act request).

Cure Notices

Prior to terminating a contractor for default, depending on the type of breach, a cure notice may be sent to the contractor if the contract
requiresit.Acurenoticeisaletter providedtothe contractorthat specifies a period, such as 30 days, to correct or “cure” the deficiency or
violation.Not all defaults can be cured. If the contractorfailsto curethesituationorprovidesatisfactoryexplanationas requested, the
contract may be terminated for cause. A sample Cure Notice is in Appendix 28.

Corrective Action Plan

If thereis a contract breach, the parties may implement a formal corrective action plan. A corrective action planis a written document
thatidentifies specific activities that must be performed by the contractor to restore compliance with the contract. The plan must be
tailoredtoaddresstheidentified deficiency, clearly state the desired outcome, and establish a time frame for the contractor to
demonstrate improved performance.

Termination for Non-Appropriation, Excess Obligations
Prohibited

A termination for non-appropriations clause, or “funding out” clause, isan Essential Provisionthat mustbeincludedinacontract ifthe

contracttermwill cross afiscal year. Agenciesare prohibited fromincurringobligations more than amounts lawfully appropriated by the
Legislature over the course of a biennium.

The Texas Constitution and the General Appropriations Act prohibit the RRCfrom incurring obligations more than amounts lawfully
appropriated by the Legislature over the course of a biennium Therefore, any installment purchase, lease or any other type of purchase
which incurs an obligation beyond the currentappropriation is strictly prohibited, unless the obligation is expressly conditioned upon
continued legislative appropriation. There is one exception to the prohibition against incurring excess obligations.SPD may determine
thataproposedinstallment purchase arrangementis cost effective and certify this findingin response toan RRCrequest.
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Any certification by SPD related to obligations incurred for the purchase or lease of automated information systems (AIS) equipment may
only be made because the RRChas a Biennial Operating Plan (includingany amendments) on file with the LBB, and the plan has been
approved by the LBB.

Requests for Certifications should be directed to SPD.For CPA to make a certification as required by the General Appropriations Act,
the following information must be provided with the purchase requisitionandbe signed bythe agency’s purchasing directororother
proper authority of the submittingagency:

* Astatement comparing the anticipated cost savings to be realized through the present acquisition of the equipment versus the
outright purchase of the equipment at a later time when adequate funds becomeavailable;

* Astatement affirming that the ordering entity expects to be able to make payments beyond the current bienniumwithout having
to rely on an increased level of general revenue appropriations;

* Anestimate of the total anticipated interest charges over term of the installment contract; and
¢+ Astatementindicating that the lease (or installment) purchase is the most cost-effective means of obtaining the needed

equipmentdespitetheadditionalinterest costtothe State.

Inadditiontotheabove requirements, any purchase agreement subject to this section must contain a clause that enables the RRC to
canceltheagreementifthelegislature curtailsorfailstoappropriate money to cover the term of the agreement; this is necessary to
preventany unconstitutional excess obligation.An example of a contract clause is as follows: “Any contract resulting from this
solicitationis contingent upon the continued availability of lawful appropriations by the Texas Legislature.”

47 TEX.CONST.art.ll,§49a; TEX.CONST.art.VIll,§6;General AppropriationsAct, HouseBill 1, 86th R.S. at Article IX, Section 6.03.

Penalty for Requisitioning Officeror Employee IfGeneral Appropriations Act, Article IX, Section 6.03 (2017) is violated, the
State Auditorshall certifythe fact of the violation and the amount of the over-obligation to CPA, and CPA shall deduct an amount
equivalent to the over-obligation from the salary or othercompensation due to the responsible disbursing or requisitioning officer or
employeeandapplytheamounttothe paymentobligation.

Agency Reporting of Contracting Information in CAPPS

As stewards of public funds, the RRC is required to manage finances and human resources in a way that supports sound
business principles. Since 1989, state law has required all agencies to report their expenditures using a computerized and uniform
state-wide accounting system created and implemented by CPA. In 2007, to further financialand reporting uniformity, the Legislature
required CPA to develop, maintain and support Enterprise Resource Planning (ERP) to ensure that the uniform statewide
accounting system includes the administration of general ledger, accounts payable, accounts receivable, budgeting, inventory,
asset management, billing, payroll, projects, purchasing, grants and human resources. Sincethen, CPAhasbeenintegratingERPinthe
uniformstatewide accounting system through the Centralized Accounting and Payroll/ Personnel System (CAPPS). In 2015, the Legislature
included “solicitations and contracting” as part of the “purchasing” element in ERP.Agencies using CAPPS are required to provide information
related to solicitations and contracting according to the requirements that are adopted in rule by CPA**®

448 TEX. GOV'T CODE § 2101.041(a).

Contract Close-Out

The contract close-out process is usually a simple but detailed administrative procedure.The purpose ofthe processistoverifythat both
parties to the contract have fulfilled their contractual obligations. Accordingly, contract close-out must be conducted in atimely manner.

As part of contract close-out, the Contract Manager mustcompare actual performance against performance measures, goals and
objectives, to determine whether all required work has been completed. A contract is completed when:

¢+ allgoodsorserviceshave beenreceived andaccepted;

¢+ allreports have been delivered and accepted;
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¢ alladministrative actions have been accomplished;
¢ all agency-furnished equipment and materials have been returned;

¢ allpropertyinventoryand ownershipissuesareresolvedincluding disposition of any equipment or licenses purchased under the
contract;

¢ final acceptance from the project manager has been received; and

¢ final payment has been made to the contractor.

The Contract Manager must also ensure that vendor performance is reported to VTPSand thatthe contractorisaware ofandis
compliant with records retention requirements.

Vendor Performance Reporting
Overview

A contractor’s performance must be reported to VPTS once a contract with a value of over $25,000 is completed or otherwise
terminated.*®

For contracts exceeding $5 million, the RRC is required to report vendor performance, to CPA, at least once each year during the term
of the contract and at each milestone identified for the contract.”° Interagency contracts, interlocal agreements, and memoranda of
understanding are not subject to the VPTS reporting requirements. RRC is prohibited from extending a vendor contract for a contract of
$5 million or more until after the agency perform the required vendor performance review and reports those finding to the CPA.

For information on how to use the VPTS, refer to the VPTS User Guide located on the CPA website* The system provides many
common instances of positive and negative performance for thereportertochoose fromandablankfieldis provided toreport other
performance positives or negatives, resolution codes, and general comments.

452

Best value criteria considerations are required when determining and reporting vendor performance grades*?and are

determined during the contract management phase of theProcurement Cycle** The Contract Manager must request best value
criteria from the purchaser and review contract documents.

In assessing contractor performance, the Contract Manager should consider the following:

* Did the contractor meet the requirementsinthe contract?
* Were there any other criteria besides meeting specifications in the contract and price?

¢ If so, the Contract Manager must consider those criteria in the vendor performance evaluation.

The Contract Manager must consult all RRC personnel involved in the contract, including the Contract Developer and the end
user, to determine the fulfillment of best value criteria.ldeally, the Contract Managerorend userwould be providingthereport.

449 TEX.GOV'TCODE§2155.089;34TEX.ADMIN.CODE§20.115.
450 TEX. GOV'T CODE § 2155.089(a).

451 The CPA website is located at Comptroller.Texas.Gov.

452 TEX.GOV'TCODE§2155.0755(h); 34 TEX. ADMIN.CODE§20.509.

453 TEX. GOV'T CODE § 2155.075.

Scoring a Vendor

Vendor performance reporting is important as it can affect the contractor significantly on current and future procurement
initiatives, so the Contract Manager must consider all information collected when scoring a contractor.

Ifa contractor does not score lower thana “B,” comments will not be posted publicly.All comments must be reviewed by RRC
staff and are typically used to explain low scoring vendors. Comments entered will be retained internally and can always be
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requested from the program.

Contractors who do not fulfill the requirements of the contract or that are on corrective action plans must not be a given a grade higher
thana “C.”

General guidelines for scoring contractor’s performance are illustrated in the following scenario.

Scenario: RRC purchases 25 chairs for a classroom setting. The contract specifications detail that the chairs must be red, at least
25 inchesinheight, have wheels, and adjustablearms. The deliverydateisJune 1,2017.RRChas purchased these particular chairs
because they both meet the best value criteria and the vendor can supply the chairs that meet the criteria requested.

Vendor Scoring
Guide
Letter Example
Grade!

A — Must be given to vendors who met best value criteria
and fully complied with all contract material terms with
complete or substantial customer satisfaction.

The chairsare delivered on the delivery date and meet the
specifications detailed in the contract.

B — Must be given to vendors who met best value criteria | Twenty-five chairs are delivered on the delivery date;
and fully complied with all material terms — or promptly | however, only 24 meet the contract specifications. The
remedied any minor instance of non-compliance with | contractor has delivered one blue chair. The blue chair is
those terms — with substantial or adequate customer | promptly replaced within 24 hours after notification and
satisfaction. correspondence with the vendor.

Twenty blue chairs and five red chairs are delivered on
the delivery date. Within 48 hours of notification and
correspondence with the vendor, all the blue chairs are
replaced with red. All chairs meet other contract
specifications.

C — Must be given to vendors who met best value criteria
and substantially remedied a majority of the instances
of non-compliance with the material terms of the
contract with adequate customer satisfaction.

D —Must be given to vendors who did not meet best value | Five red and twenty blue chairs are delivered a day after
criteria or were in substantial non-compliance with | the delivery date. After correspondence with the vendor,
material contract terms with the requirements of the | the RRC was notified that due to a manufacturing delay,
contract and failed to remedy a majority of those | the red chairs would not be available for delivery for
instances of that non- compliance. another two weeks.

P~ Must be given to vendors who did not meet best value Twenty-five blue chairs are delivered after the delivery

criteri_a were in substantial r)on—compliance With. t_he date. Upon delivery, RRC is notified that the red chairs
material contract terms and failed to remedy a majority | poq peen discontinued months ago (prior to the
of those instances of non-compliance or displayed | estaplishment of the contract) and RRC was not made
conduct that would be cause for debarment such as | aware of this issue.

fraud, material misrepresentation, or contract breach.

TABLE NOTES
134 TEX. ADMIN. CODE § 20.509. See also TEX. GOV'T CODE § 2262.055.

Interpreting Existing Vendor Scores

Contract Developers and evaluation committees use vendor performance scores during the evaluation of responses. Contract Developers

should read the reports to make their determination based on the notes left by reporting agencies utilizing the vendor being evaluated,
not just not limit the review to the evaluation scores fromthe current solicitation. Vendor performance scores are available on VPTS.

It is important to note that there is a difference between the report score and the vendor score.

137


http://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=T&app=9&p_dir=N&p_rloc=182603&p_tloc=&p_ploc=1&pg=117&p_tac=&ti=34&pt=1&ch=20&rl=1
http://www.statutes.legis.state.tx.us/Docs/GV/htm/GV.2262.htm#2262.055

The report score is the score the RRC assigns for one particular report. Historic reports (prior to February 2017) were graded on a
satisfactory/unsatisfactory scale. The score is displayed as “Legacy Satisfactory” or “Legacy Unsatisfactory.” New reports are graded
by the RRC on an A-F scale.

The vendor score is the score calculated by averaging all of a vendor’s report scores to provide an overall vendor score. Vendors
receive an overall grade that considers both historic reports (Historic Vendor Score) and new reports.

How Vendor Score is Calculated

All reports submitted for a vendor prior to February 6, 2017 have been averaged, creating a historic vendor score. The historic vendor score
countsasonereportscoreinthescoringformula withinthe vendor performance reporting system.

The scoring formula is H+R1+R2+R3.../n=S, where H= historic vendor score, R= new report score, n=[1 + (total number of new
reports)], and S= Vendor Score.

Vendor performance grades range from A—F when entered into the system by an RRC user. After the RRC assigns a letter grade
(report score), the system converts the letter grade to anumber according to the scalebelow:

A = Excellent performance (score equivalent of 100)

B = Good performance (score equivalent of 85)

C = Satisfactory performance (score equivalent of 70)
D = Unsatisfactory performance (score equivalent of 65)

F=Extremely unsatisfactory performance(score equivalentof 50)

Thesystemusesthereportscores givenbystate agenciestodeter- mine a vendor’s overall score. All of a vendor’s report scores are
added together, plus the historic vendor score when applicable, and then are divided by the total number of report scores (including the
historicscore). Then, to provide the vendor’s overall grade on an A-F scale, the numberis converted back to aletter grade according to
the following scale:

90-100=A
80-89=B
70-79=C
60-69=D

59 or below = F

EXAMPLE: Vendor X has a historic score of 88. Vendor X then gets assessed a report score of “A” by one purchaser and another report
scoreof“C” byanotherpurchaser. Theformulashould work asfollows: 88+100+70/3=86. The vendor has anumericscore of 86, so
the displayed grade would a “B”.

Barring Vendors from Participating In State Contracts

SPD may bar a vendor from participating in state contracts, including any contracts where the purchasing authority is
delegated to the RRC, for substandard performance under a contract with the State or an agency. If there are material
misrepresentations by a vendor in a bid or proposal to the State or an agency or during the course of performing a
contract with the State or an agency, SPD may bar the vendor from participation in state contracts. In addition, a vendor may be
barred due to fraud or breach of acontract with the State or a specific agency.
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Other reasons CPA may bar a vendor from participating in state contracts would be repeated unfavorable performancereviews
under Section 2155.089 of the Texas Government Code or repeated unfavorable classifications received by the vendor under Section
2262.055 of the Texas Government Code after considering the following factors:

* theseverity of the substandard performance by the vendor;

* theimpacttothestate ofthe substandard performance; any recommendations by a contracting agency that provides an
unfavorable performance review;

* whether debarment of the vendor is in the best interest of the State; and

* any other factor the SPD considers relevant, as specified by CPA rule.

SPDmayalsobaravendorfrom participatingin state contracts if more than two contracts between the vendor and the State
have been terminated by the State for unsatisfactory vendor performance during the preceding three years. If a vendor is
barred from participating in state contracts, SPD shall determine the period of debarment. The period for debarment must be

commensurate with the seriousness of the vendor’s action and the damage to the State’s interests.***

454 TEX. GOV'T CODE § 2155.077.

Records Retention

Aside from the responsibility of maintaining the contract file, the Contract Manager, is also responsible for ensuring that
contract documents are retained by the RRC for the appropriate amount of time as determined by applicable law and the agency’s
records retention schedule.

A contract solicitation document that is an electronic document must be retained in the document's electronic form.** For purposes
of records retention, the term "contract solicitation document" includes any document, whether in paper form or electronic form,
that is used by an agency to evaluate responses to a competitive solicitation for a contract issued by the agency.**® An agency may
print and retain the document in paper form only if the agency provides for the preservation, examination, and use of the electronic
form of the document during the records retention period, including any formatting or formulas that are part of the electronic format
of the document.*”

The Texas State Library publishes the Texas State Records Retention Schedule (RRS) to help agencies determine the
minimum length of time that records must be retained by an agency before destruction. The RRC is also required to prepare
its own records retention schedule.**The RRS does not take the place of the RRC retention schedule but can be used as a
guide in creating and updating the RRC schedule. The retention periods given in the RRS are required minimums; the RRC
may retain records for a longer period.

The RRS must be read in conjunction with statute enacted in 2015 which requires an agency to retain its contract records

until the seventh anniversary of the later date of (1) the contract completion or expiration or expires, or (2) the resolution of

all issues that arose from any litigation, claim, negotiation, audit, open records request, administrative review, or other

action involving the contract or documents.*®

e If the contract was executed on or after September 1, 2015, most documents in the contract file will have a minimum
retention period of AC*! +7 years (after close of contract plus seven years).

e If the contract was executed before September 1, 2015, then the minimum records retention period is AC+4 years (after
close of contract plus four years).

A state record must not be destroyed if any litigation, claim, negotiation, audit, public information request, administration
review, or other action involving the record is initiated; all action involving the record must be completed and all issues
arising from the action resolved before a state record may be destroyed. Although the RRS for contract files is AC + 7 years,
the RRC may opt to maintain contract files longer if there is a business justification for the retention. The reason for
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retention of records beyond the official retention schedule must be documented in writing.

455 TEX. GOV'T CODE § 441.1855(b). See also General Appropriations Act, House Bill 1, 86th R.S. at Article
IX, Section 7.13 (directing agencies to review their document production protocols and apply best

practices to produce documents in the most practicable, efficient, and cost effective manner possible
that would lead to reduction in the total volume of paper used for general office administration,
publications and reproduction and printing services e.g., changing the format of transmitting or
receiving documents, such as through electronic rather than hard copy).
456 TEX. GOV'T CODE § 441.1855(c).
457 TEX. GOV'T CODE § 441.1855(b)
458 TEX. GOV'T CODE § 441.185.
459 TEX. GOV'T CODE § 441.1855.
460 Theterm“AC”meansaftercompletion, expiration,orterminationoftheinstrument

according to its terms.

Post-Payment Audits

CPA performs audits on documents submitted to the Uniform State-wide Accounting System (USAS).** CPA’s Expenditure AuditSection
plans audits on an annual basis and performs a risk assessment each year before initiating audit plans. The RRCis audited for

compliance with certain state laws and rules concerning payroll, travel, purchase and procurement and with the processing
requirements of the Centralized Accounting and Payroll/Personnel System (CAPPS), USAS, the Uniform Statewide Payroll/Personnel
System (USPS), and the Standardized Payroll/Personnel Reporting System (SPRS).

The Expenditure Audit Section may utilize generally recognized sampling procedures to select a sample of transactions to be tested.
The agency will supply the complete purchasing package applicable to each Purchase Category Code. The Purchase Category Code List
and Post-Payment & Procurement Review Agency Document Check-list are in Appendix 29 and Appendix 30, respectively.

Items determined to be exempt from competitive bidding must include the legal citation exempting the purchase. An Exemptions
List (Document Type 9) is in Appendix 31. Documents are audited for compliance with purchasing procedures to ensure continued
delegation to the RRC.

Each purchaseis audited for items which include, but are not limited to, the following:

1. Theinvoice matchesthe PO/contracttermsand conditions aswell asthe documentationshowingthe receipt of goods delivered
orservicesrenderedi.e., therequirementisknown as the “Three-Way Match” rule;

2. Final Bidder List (dated CMBL Listing—extracted from CMBL using NIGP Class/Item Codes and, if applicable, agency heador
designeeapproval of supplementstoBidder List);

3. Printouts for the following vendor compliance checks:
* Debarment
+ SAM
+ Iran,Sudan, and Foreign Terrorist Organization
¢+ Boycott Israel
+ Warrant/Payment Hold;

4. Dated ESBD posting printouts for the solicitation, including addenda, and the Notice of Award, if purchase is over
$25,000.00;
5. State UseProgramand /or TCI Program waivers;

6. Acquisition Plan;

7. Complete HUB Subcontracting Plan (HSP);

8. Vendor responses to solicitation;

9. Documentation associated with vendor responses evaluated by committee or bid tabulation;
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10.

11.

DIR Exemption printout;

Dated request for SPD Delegation of Authority and SPD response printout;

12. SAO Nepotism Disclosure Statement for Purchasing Personnel;
13.TEC Disclosure of Interested Parties Form 1295;

14.

15.
16.
17.
18.

19.
Declaration Statement;

20.
21.
22.
23.
24.
25.
26.
27.
28.
29.

Evidence of Pre-Contract and Contract Amendment Agency Reviews and Approvals (e.g., agency

verification of best value standards, agency verification of complete procurement file);

SPD-administered agency-specific procurement requirements;
NIGP Class/Item number are listed on purchase order;

The Purchase Category Code (PCC) is correctly selected;

The correct legal citation is noted on exempt purchases;

Verification of proprietary sole source status, authorized signature on Proprietary Purchase Justification, Direct Publication

Signed Emergency Justification letter;

Authorized signatures on all documents;

Purchase Order Change Notice (POCN) or contract amendment for extending/renewing a contract;

Verification that sales tax (and any other tax from which the State may be exempt) has not been paid by the agency;
Contracts crossing the biennium contain an Excess Obligations Prohibited contract clause;

The itemized sales receipt that supports the applicable point of sale purchase using a payment card;

PO/contract includes the Essential Provisions (including Texas Required Contract Clauses);

Most recent version of the agency’s annual Procurement Plan;

Evidence of LBB reporting; and

Evidence of VPTS reporting.

461 TEX. GOV'T CODE §§ 403.071, 2155.325; 34 TEX. ADMIN. CODE § 20.488
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VERSION HISTORY OF THE GUIDE

Release/Revision Date Version Summary of Revisions
November 2019 1.0 Publication Date of the Guide
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APPENDIX 1

Addendum
Awritten addition, change, or supplementto asolicitationissued
prior to the opening date.

Advance Payment
The payment for goods or services before their delivery to the
agency. See Early Payment.

Automated Information System (AIS)

Products and services that are associated with computers
(automation) or telecommunications systems as defined in Section
2157.001(1) of the Texas Government Code.

Amendment
Written addition or change to a contract.

Appropriation
Legislative authorization to expend public funds for a specific
purpose.

Assignment
Transfer of contractual rights from one party to another party.

Award
Theactofacceptingan offer, thereby formingacontract between
the State and a vendor.

Best Interests of the State
Most advantageoustothe Statein light ofallrelevant circumstances.

Bid
An offer to contract with the State, submitted in response to an IFB.

Bid Bond
See Bid Deposit.

Bid Deposit

Adepositrequiredofbidderstoprotectthe Stateintheeventalow
bidderattemptstowithdrawitsbid orotherwisefailstoenterinto
a contract with the State.
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Glossary

Bid Tabulation

The recording of bids and bid data submitted in response to an
IFB. The bid tabulation is used for comparison, analysis, and record
keeping.

Bidder

Anindividual or entity that submits a bid. The term includes anyone
actingon behalf ofthe individual or entity that submits a bid, such
asanagent,employeeandrepresentative. See Respondent.

Bidders List
Alistof vendorsthat have expressed aninterestin doing business
with the State. See Centralized Master Bidders List.

Bid Sample
Asample required to be furnished as part of a bid, for evaluating
the quality of the product offered.

Biennium (State of Texas)

A period of 24 consecutive months, beginning on September 1 of
each odd-numbered year. Example: September 1, 2017 through
August 31, 2019.

Bill of Lading
Document issued by a carrier identifying merchandise and
transportation details.

Blanket Bond
A performance bond that insures a respondent’s performance on
twoormorecontractsinlieuofseparatebonds foreachcontract.

Blanket Order

A purchase order to a contractor for a specified time period, specific
product and an estimated minimum quantity; with actual delivery
to only occur in conformance with subsequent authorization(s) by
the ordering entity. Use of minimum estimated call out quantities is
advised for this type of order. See Standing Order.

Brand Name
A trade name or product name which identifies a product as having
been made by a particular manufacturer.

Breach of Contract
Failure to perform a contractual obligation.



Centralized Master Bidders List (CMBL)

An online directory, maintained by SPD, containing contact
information and product categories of vendors registered to receive
procurement opportunities from public entities.

Change Order
An amendment, clarification, change, or deletion to the original
scope of work to a contract.

Class and Item
The classification system found in the NIGP Commodity Book.

Closing Date
The date and time that offers or proposals are due in response to
a solicitation. Used interchangeably with the term “OpeningDate.”

Commodity
Generally, the term means supplies, materials or equipment. See IT
Commodity Item.

Commodity Book
List of NIGP class and item numbers maintained on the CPA
website.

Competitive Sealed Bidding

Process of advertising an Invitation for Bids (IFB), the evaluation
ofthe submitted bids, and awarding of the contractinaccordance
with state law.

Competitive Sealed Proposals

Process of advertising a Request for Proposal (RFP), the evaluation
of submitted proposals, and awarding of the contract in accordance
with state law.

Competitive Solicitation

The process of inviting and obtaining responses from competing
vendors in response to advertised competitive specifications,
by which an award is made based on best value. The process
contemplates giving potential vendors a reasonable opportunity to
compete, and requires that all vendors be placed on a level
playing field. Each respondent must respond to the same advertised
specifications, terms, and conditions.

Competitive Specifications
Aspecification stated in such amanner that two or more vendors
can meet the specifications on a level playing field.
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Confirmation Order

Apurchase order issued to a contractor, listing the commaodities and
terms of an order placed verbally or otherwise, in advance of the
issuance of the purchase order. The original date and contractor’s
representative’s name should be included on the order. It is
recommended the purchase order include the following statement:
“Confirmation Order — Do Not Double Ship.”

Consultant

A person who provides or proposes to provide the service of
studying or advising a state agency under a contract that does
not involve the traditional relationship of employer and employee.
The termincludes a political subdivision but does not include the
federal government, a state agency, or a state governmental entity.

Consulting Services

The service of studying or advising a state agency under contract
thatdoes notinvolve the traditional relationship of employerand
employee. See Major Consulting Services Contract.

Consumable Procurement Budget

That portion of an agency’s budget as identified by comptroller
expenditure codes attributable to consumable supplies, materials
and equipment.

Contract

A legally enforceable agreement between two or more parties.

Contractor
Abusinessentity orindividualthathasacontracttoprovide goods
or services to the State.

Cooperative Purchasing
Aprogram for qualified entities to use the SPD or DIR contract
resources.

Debarment

An exclusion from contracting or subcontracting with state agencies
on the basis of any cause set forth in statute or SPD rules,
commensurate with the seriousness of the offense, performance
failure, or inadequacy to perform.

Delegated Purchase
A purchase made by an agency under the authority of SPD and
subject to SPD rules and procedures.

Discount-From-List

Unit prices that are based on a discount from a manufacturer’s
published price list. Ordering entity can validate the discount price
by reviewing the price list or catalog from which the price reduction
is figured.



Early Payment

The payment for goods or services after receipt but earlier than
the payment due date set forth in Section 2251.021 of the Texas
Government Code. See Advance Payment.

Early Payment Discount
A discount from the purchase price allowed to the agency if
payment is made within a specified period.

Electronic State Business Daily (ESBD)
Anonlinedirectory, administered by SPD, that publishes solicitations
for the purpose of informing vendors of procurement opportunities
and provides public notice of contract awards.

Equivalent Product
A product that is comparable in performance and quality to the
specified product.

Escalation Clause
A clause in a contract providing for a price increase or decrease
under certain specified circumstances.

Executive Sponsor

Ahighlevelindividual with primary responsibility forimplementation
and operation of the project. In some instances, the executive
sponsor may be the executive head of the entity. In other instances,
the executive sponsor may be the division or program director with
overall project responsibility.

Fiscal Year (State of Texas)
A period of 12 consecutive months, beginning September 1 of each
year and ending August 31 of the next year.

Goods
The term means supplies, materials, or equipment.

Grant

Anaward of financial assistance, including cooperative agreements,
intheform of money, propertyinlieu of money, or otherfinancial
assistance paid or furnished by the state or federal government
to carry out a program in accordance with rules, regulations and
guidance provided by the grantor agency. The term does not include
technical assistance that provides services instead of money, or
other assistance in the form of revenue sharing, loans, loan
guarantees, interest subsidies, insurance, or direct appropriations.
Also, the term does not include assistance, such as afellowship
orotherlumpsumaward, forwhich the granteeis not required to
account. See Uniform Grant ManagementStandards.
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Historically Underutilized Business (HUB)
A business as defined by Chapter 2161 of the Texas Government
Code and 34 TAC § 20.282.

Informal Solicitation
Anunsealed, competitivesolicitationusedtoobtain offerssubmitted
verbally orin writing for purchases with avalue of $25,000 or less.

Inspection

Examination and/or testing of merchandise to determine whether it
has been received in the proper quantity and condition and to verify
that it conforms to the applicable specifications.

Inspection Report
Areportmadeasaresultoftheagency’sinspection, informing the
buyerofaproduct’s compliance with advertised specifications.

Interagency Contract (IAC)
Written understandingbetweentwo or more agencies as authorized
by Chapter 771 of the Texas Government Code.

Interlocal Contract

Written understanding between local government entities, a local
government entity and a federally recognized Indian tribe, or alocal
governmententity and a state agency of Texas or another state as
authorized by Chapter 791 of the Texas Government Code.

Invitation for Bids (IFB)
A written solicitation requesting the submission of bids; also
referred to as a bid invitation.

Invoice
Documentfromacontractorrequesting paymentforgoodsdelivered
and/or services rendered.

IT Commodity Item

Commercial software, hardware, or technology services, other
than telecommunications services, that are generally available
to businesses or the public and for which DIR determines that
a reasonable demand exists in two or more agencies. The term
includes seat management, through which an agency transfers
its personal computer equipment and service responsibilities to a
private vendor to manage the personal computing needs for each
desktop in the agency, including all necessary hardware, software,
and support services.

Late Response
Aresponsethatisreceived afterthe dateandtime established for
receipt of responses to asolicitation.



Lease Purchase

An installment sale which gives the lessee the right to purchase
equipment or other fixed assets at an agreed upon price under
certain conditions. Title passes from seller to agency if and at the
time the option to purchase is exercised. See Operating Lease.

Life-Cycle Costing

A procurement cost analysis technique which considers operating,
maintenance, acquisition price, and other costs of ownership in the
award of contracts to ensure that the item acquired will resultin
the lowest total ownership cost during the time the item’s function
is required.

Liquidated Damages

A specified contract provision that entitles the State todemand
a set monetary amount determined to be a fair and equitable
repayment to the State for loss of service due to contractor’s failure
to meet contract requirements.

Local Government
A county, municipality, school district, special district, junior college
district, or other legally constituted political subdivision of the State.

Major Consulting Services Contract

A consulting services contract for which it is reasonably foreseeable
that the value of the contract will exceed $15,000, or $25,000 for
aninstitution of higher education other than a public junior college.

Managed Contract

A SPD Term Contract that cannot be processed through Texas
SmartBuy. The purchaseorderis prepared by the agency, referencing
the contract number and pricing, and sent directly to the contractor.

Manufacturer’s Price List

A price list published in some form by the manufacturer and
available to and recognized by the trade. The term does not include
a price list prepared especially for a particular solicitation.

Minor Technicality

Arequirementinasolicitation which, if waived or modified by the
agency when evaluating responses, would not give arespondent
an unfair advantage over other respondents or result in a material
change in the contract.
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Multiple Award Contract Procedure

A purchasing procedure by which SPD establishes one or more
levels of quality and performance and makes more than one award
at each level.

Negotiations

A consensual bargaining process in which the parties attempt to
reach agreementon adisputed or potentially disputed matter. In
acontractual sense, negotiation means the “dealings conducted
between two or more parties for the purpose of reaching an
understanding.”

Nonresident Bidder
For purposes of the reciprocal preference law, a person whose
principal place of business is not in Texas.

Notice of Award

An official announcement of an executed contract. For SPD, the
term also refers to a letter signed by the Deputy Comptroller or
designee which creates a contract.

Offer
A proposal to contract with the State submitted in responsetoan
RFO.

Opening Date
The dateandtimethatbidsaredueinresponsetoanIFB. Used
interchangeably with the term “Closing Date.”

Operating Lease

Acontractgrantingthelessee the use ofequipment orotherfixed
assets foraspecified time in exchange for payment. Title remains
with the contractor. See LeasePurchase.

Payment Bond

A deposit, pledge, or contract of guaranty supplied by a contractor
to protect the State against loss due to the contractor’s failure to
pay subcontractors and material suppliers.

Payment Card

Acommercial charge card thatis predominately used for transactions
that require payment upfront. Agencies may only use commercial
charge cards obtained under SPD established contract(s).

Performance Bond

A deposit, pledge, or contract of guaranty supplied by a contractor
toprotectthe Stateagainstloss duetothe contractor’sinability to
complete the contract as agreed.



Post-Consumer Materials

Finished products, packages, or materials generated by a business
entity orconsumer that have served theirintended end uses, and
that have been recovered or otherwise diverted from the waste
stream for the purpose of recycling.

Posted Date
The date a document is made available online to the public.

Pre-Consumer Materials

Materials or by-products that have not reached a business entity
or consumer for an intended end use, including industrial scrap
material, and overstock or obsolete inventories from distributors
wholesalers, and other companies. The term does not include
materials and by-products generated from, and commonly reused
within, an original manufacturing process or separate operation
within the same or a parent company.

Professional Services

Services directly related to the professional practices specified
by the Professional Services Procurement Act, Chapter 2254,
Subchapter A, of the Texas Government Code.

Proposal
An offer to contract with the State, submitted in response to an RFP.

Protest Procedures
Procedures for resolving vendor protests relating topurchasing
issues.

Public Opening

The public opening of bids, offers, or proposals, in which the names
of the respondents to a solicitation are publicly read and recorded.
No prices are divulged at an offer or proposal opening as these
types of solicitations are subject to negotiation.

Purchase Order

Adocumentissued by a customer to a seller, indicating types,
quantities, and agreed prices for products or services the seller will
provide to the customer.

Recycled Material Content

The portion of a product made with recycled materials consisting of
pre-consumer materials (waste), post-consumer materials (waste),
or both.

Recycled Materials

Materials, goods, or products that contain recyclable material,
industrial waste, or hazardous waste that may be used in place of
raw or virgin materials in manufacturing a new product.
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Recycled Product

Aproduct that meetsthe requirements for recycled material content
asprescribed bytherules established by the Texas Commission on
Environmental Quality in consultation with CPA.

Remanufactured Product

A product that has been repaired, rebuilt, or otherwise restored
to meet or exceed the OEM performance specifications; provided,
however, the warranty period for a remanufactured product may
differ from the OEM warranty period.

Rent
Payment for the use of property.

Request for Information (RFI)
Ageneralinvitationtothevendorcommunityrequestinginformation
that may be used in a potential future solicitation.

Request for Offers (RFO)

A written solicitation requesting the submission of offersfor
AIS which include hardware, software and other information
technology goods and services.

Request for Proposals (RFP)
A written solicitation requesting the submission of proposals.

Request for Qualifications (RFQ)

A written solicitation requesting the submission of qualifications
or specialized services. Typically used for the procurement of
professional services.

Responsive

The bid, offer, or proposal complies with all material aspects of
the solicitation document, including submission of all required
documents.

Respondent

Anindividual or entity that submits an offer or proposal. Theterm
includes anyone acting on behalf of the individual or entitythat
submits an offer or proposal, such as an agent, employee, and
representative. See Bidder.

Responsible

For purposes of the reciprocal preference law, a governmental entity
may not award a governmental contract to a nonresident bidder
unlessthe nonresident bidder underbids the lowest bid submitted by
aresponsible resident bidder by the amount authorized by statute.



Salvage Value
Theestimatedvalueofapropertywhentheusercompletesitsuse
of the property.

Sealed Bids or Proposals
Aresponse whichis keptsecure and unopened until afterthe due
date and time specified in thesolicitation.

Service
The furnishing of skilled or unskilled labor or professional work.

Set Aside Contract
Term used to refer to the State Use Program and the Texas
Correctional Industries (TCl) purchasing program.

Solicitation

AdocumentsuchasanIFB, RFO, RFP or RFQrequestingresponses
from vendors to provide specified goods and services. The term
alsorefers to the process of obtaining responses from vendors to
provide specified goods and services.

Standard
The established and fixed measure used in assessing quality or
performance.

Standing Order
Apurchaseordertoacontractorforaspecifiedtime period during
which a specific quantity of product will be delivered on specified
delivery dates. See Blanket Order.

State
The State of Texas.

Statute
A law enacted by the state or federal government.

Successor-in-Interest
Any business entity that acquires or otherwise obtains the
controlling ownership of a business entity.

Surplus
Federal and State surplus property programs administered by TFC.
Each program has its own laws, rules, and procedures.

Term Contract
A contract established by SPD for the purchase or lease of goods
and services used in large quantities by several agencies.
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Texas Bidder

For the preference to resolve tie bids, “Texas bidder” means a
business(1)incorporatedinTexas, (2)thathasits principal place of
businessin Texas, or (3) that has an established physical presence
in Texas. See Texas Resident Bidder.

Texas Resident Bidder

For purposes of reciprocal preference law, “resident bidder” refers
toapersonwhose principal place of businessisin Texas, including
a contractor whose ultimate parent company or majority owner has
its principal place of business in Texas. See Texas Bidder.

Texas SmartBuy
The State’s central e-procurement system for non-IT goods and
services.

Texas Specification

Aspecification adopted by SPD and used whenever possiblein the
purchase of theitem involved. Established standard of minimum
qualityforproducts orservices purchasedinvolume bythe State.

Uniform Grant Management Standards (UGMS)
Uniform grant and contract administration procedures, developed
under the authority of Chapter 783 of the Texas Government Code,
to promote the efficient use of public funds in local government and
in programs requiring cooperation among local, state and federal
agencies.

Unit Price
The price for a good or service in accordance with the unit of
measure provided in the solicitation.

Vendor
A potential provider of goods or services to the State.



APPENDIX 2

Acronyms and Abbreviations

AIS | Automated Information System DCS | Data Center Services (DIR)
ARO | After Receipt of Order EIR | Electronic Information Resources
BAFO | Best and Final Offer ESBD | Electronic State Business Daily
BI Bodily Injury (insurance) FOB | Free On Board
BLS | Bureau of Labor Statistics (federal agency) FOIA | Freedom of Information Act (federal)
BOM | Bill of Materials FSPP | Federal Surplus Property Program
CAO | Contract Administration Office GCI General Contract Information
(Texas SmartBuy Contracts)
CAPPS Centralized Accounting and Payroll/
Personnel System Gsa | General Services Administration
(federal agency)
CAT | Contract Advisory Team
HSP | HUB Subcontracting Plan
CCTS | Capitol Complex Telephone System
HUB | Historically Underutilized Business
CFR | Code of Federal Regulations
IAC | Interagency Cooperation Agreement
CMBL | Centralized Master Bidders List
ICT | Information Communication Technology
CNA | Central Nonprofit Administration
IFB | Invitation for Bids
COI | Conflict of Interest or Certificate of Insurance
IT Information Technology
CO-OP | Cooperative Purchasing Program
ITV | Interagency Transaction Voucher
COTS | Commercial Off the Shelf
LAR | Legislative Appropriations Request
CPA | Comptroller of Public Accounts
LBB | Legislative Budget Board
CPI | Consumer Price Index
MIRP | Major Information Resources Project
CPO | Chief Procurement Officer
MOLA | Master Operating Lease Agreement
CRP | Community Rehabilitation Program
MOU | Memorandum of Understanding
CTCD | Certified Texas Contract Developer
_ NASPO National Association of State
CTCM | Certified Texas Contract Manager Procurement Officials
DBITS Deliverable Based Information NDA | Non-Disclosure Agreement
Technology Services
NIGP National_ Institute of Governmental
DIR | Department of Information Resources Purchasing
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DPS | Department of Public Safety NOA | Notice of Award
OAG | Office of the Attorney General SOW | Scope of Work or Statement of Work
OCC | Outside Counsel Contract SPD | Statewide Procurement Division
OEM | Original Equipment Manufacturer STMP | State Travel Management Program
OMB | Office of Management and Budget (federal) T&Cs | Terms and Conditions
OMR | Open Market Requisition (Request) T&M | Time and Materials
OVFM | Office of Vehicle Fleet Management TAC | Texas Administrative Code
PAR | Progress Assessment Report (HSP) TCI | Texas Correctional Industries
PCC | Purchase Category Code TCO | Total Cost of Ownership
PD Property Damage (insurance) TDCJ | Texas Department of Criminal Justice
PI Personal Injury (insurance) TEC | Texas Ethics Commission
PIN | Payee Identification Number TEX-AN | Texas Agency Network (DIR)
PM Project Manager TFC | Texas Facilities Commission
PO Purchase Order TIBH | TIBH Industries (State Use Program)
POCN | Purchase Order Change Notice TIN | Texas Identification Number
PPI | Producer Price Index TPIA | Texas Public Information Act
PR Price Request TWC | Texas Workforce Commission
QAT | Quality Assurance Team TXFS | Texas Fleet System
QAP | Quality Assessment Plan TXMAS | Texas Multiple Award Schedule
REQ | Requisition UCC | Uniform Commercial Code (federal)
RFA | Request for Applications UGMS | Uniform Grants Management Standards
RFI | Request for Information UOM | Unit of Measurement
RFO | Request for Offers USAS | Uniform Statewide Accounting System
RFP | Request for Proposals USC | United States Code
RFQ | Request for Qualifications USPS | United States Postal Service
RTI | Recurring Transaction Index VIN | Vendor Identification Number
RtR Request to Retain (OAG Outside VPTS | Vendor Performance Tracking System
Counsel Contracts)
VPR | Vendor Performance Report
SAM | System for Award Management (federal)
SAO | State Auditor’s Office
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Restrictions During State Employment
Dealings with Public Servants

Employees of agencies who perform purchasing functions
under SPD’s delegated authority shall adhere to the same
ethical standards required of CPA employees, and shall
avoid all conflicts of interest in their purchasing activities?
The Deputy Comptroller and an employee who exercises
discretion in connection with a contract, payment, claim, or
other pecuniary transaction under SPD’s purchasing
authority may not have an interest in, or in any manner be
connected with, a contract or bid for a purchase of goods or
services by an agency of the State; or in any manner,
including by rebate or gift, accept or receive fromapersonto
whom a contract may be awarded, directly or indirectly,
anything of value orapromise, obligation, or contract forfuture
reward or compensation.? For purposes of this statute, the
terms “value,” “reward,” and “compensation” include anything
with a monetary value of $5 or more?This prohibition includes
the spouse and dependent children of the Deputy Comptroller
oragency employee.*

Prohibited Financial Interest in Certain Private
Vendor Contracts

Astateagency’maynotenterintoacontractwithaprivatevendor
for the purchase of goods or services solicited through a PO if the
amount of the PO exceeds $25,000 and any of the following agency
officersoremployees haveafinancialinterestinthevendor:

+ amember of a state agency’s governing body,

+ thegoverning official, executive director, general counsel, chief
procurement officer, or procurement director; or

+ afamily member related to one of the persons described in
items (1) or (2) withinthesecond degree of kinship by affinity
or consanguinity.®

134 TEX. ADMIN. CODE § 20.157.

2TEX. GOV'T CODE § 2155.003.

3 1TEX.ADMIN. CODE §45.3(b)3).

4 1TEX.ADMIN. CODE §45.3(b)(1).

5“State agency” includes the Texas Department of Transportation and an institution of
higher education acquiring goods or services under Section 51.9335 or 73.115,
Education Code; however, the prohibition discussed does not apply to the Employees
Retirement System of Texas or to the Teacher Retirement System of Texas, except
for a contract with a nongovernmental entity for claims administration of a group
health benefit plan. TEX. GOV'T CODE § 2261.251. Additionally, Texas Education
Code § 51.923 governs the conflicts of interest of the members of the governing
board of aninstitution of highereducation. TEX. GCOV'TCODE§ 2261.252(f).

¢TEX. GOV'T CODE §§ 2261.252(b); 2261.252(e).
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Anagency employee or official has afinancial interestin avendor if

the employee or official

¢+ ownsor controls, directly orindirectly, an ownership interest of
atleast1percentinthe person,includingtherighttosharein
profits, proceeds, or capital gains or

¢+ could reasonably foresee that a contract with the person could
resultinafinancial benefittothe employee or official.”

Contracting with Current Executive Head of State
Agency

A state agency may not enter into a contract with the executive
head of the state agency or with a person who employs a current
executive head ofastateagency, unlessthe governingbody

+ votesin an open meeting to approve the contract, and

¢+ notifies the Legislative Budget Board, not later than the fifth
day before the date of the vote, of the terms of the proposed
contract.®

Contracts by State Officers with Governmental
Entities

A state officer® may not solicit or accept from a governmental entity
a commission fee, bonus, retainer, or rebate that is compensation
for the officer’s personal solicitation for the award of a contract for
services or sale of goods to a government entity.X® This prohibition
does not apply to a court appointment or a contract that is awarded
tothe state officer by competitive bid as provided by law and that
is not otherwise prohibited by law.”

Certain Leases Prohibited

A member of the Legislature, an executive or judicial officer elected
inastatewide election, ora business entity in which the legislator
or officer has asubstantialinterest may notlease any office space
orotherreal property tothe State, astate agency, the Legislature
or legislative agency, the Supreme Court of Texas, the Court of
Criminal Appeals, or a state judicial agency* However, a member
of the Legislature or a business entity in which the legislator has
asubstantial interest may donate the use of office space that the
member or entity owns and that is located in themember’s district
tothe house of the Legislature in which the member serves to be

7 TEX. GOV'T CODE § 2261.252(c); 34 TEX. ADMIN. CODE § 20.158(c). A financial

interest does not include a retirement plan, a blind trust, insurance coverage, or

anownership interest of less than one percentin a corporation. TEX. GOV'T CODE

§ 2261.252(d).

TEX. GOV'T CODE § 669.003.

? A"state officer”is defined as an elected officer, an appointed officer, a salaried
appointed officer, an appointed officer of a major state agency, or the executive
head of a state agency. TEX. GOV'T CODE § 572.002(12).

10 TEX. GOV'T CODE§ 572.056(a).

" TEX.GOV'TCODE§572.057(h).

12 TEX. GOV'T CODE§572.057(a).
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used for the member’s official business.* A lease made in violation
of this prohibition is void.*

Elected or Appointed Officer’s Private Interest in
Measure or Decision

An elected or appointed officer,” who is a member of a board or
commission having policy direction over a state agency and who
has a personal or private interestin a measure, proposal, or decision
pending before the board or commission, shall publicly disclose the
fact to the board or commission in an open meeting and may not
vote or otherwise participate in the decision.* Anindividual who
violates this prohibition may be removed from office.”

Prohibition of Economic Benefit Related to
Publications and Other Printed Matter

In accordance with Article XVI, Section 21, of the Texas Constitution,
an officer oremployee of the State may not, directly orindirectly,
profitbyorhaveapecuniaryinterestinthe preparation, printing,
duplication, orsale of apublication orother printed matterissued
by a department or agency of the executive branch.’® A person who
violatesthis prohibition shall be dismissed from state employment.”

Legislator’s Interest in Contracts

A member of the Legislature is prohibited from having an interest in
acontract with the State or county if the contract was authorized by
anylaw passed duringthetermforwhichthelegislator waselected.

Post-Employment Restrictions
Certain Employment for Former State Officer or
Employee Restricted

A former state officer or employee of a state agency who during
the period of state service or employment participated on behalf of
astateagencyinaprocurementorcontract negotiationinvolving
a person may not accept employment from that person before the
second anniversary of the date the contract was signed, or the

procurement was terminated or withdrawn.?

13 7B GOV'T CODE§572.057(d).

14 TEX.GOV'TCODESS72.057(h).

15 TEX.GOV'T CODE § 572.002(1), (4) (defining appointed officerand elected officer,
respectively).

16 TEX.COV'TCODE§572.058(a).

17 TEX.GOV'TCODES572.058(b).

18 TEX GOV'TCODE§2052.302.

19 TEX.GOV'TCODES2052.302.

201X, CONST. art. IIl, § 18.

21 TEX, GOV'T CODE § 572.069.

22 TEX, GOV'T CODE § 669.003.

23 For purposes of this section, “state agency” includes a “public seniorcollege or university," as that term is defined
by Section 61.003 of the EducationCode. TEX. GOV'T CODE §2252.901(d).

24 TEX,GOV'TCODE§2252.901(a).
25 TEX,GOV'TCODE§2252.901(a).
26 TEX. GOV'T CODE §§ 572.002(8), Tex. Gov't Code 572.054(g), (g-1).

Contracting with Former Executive Head of State
Agency

A state agency may not enter into a contract with a person who
at any time during the four years before the date of the contract
was the executive head of the state agency, or with a person
who employs a former executive head of a state agency, unless
the governingbody (1) votes, in an open meeting, to approve the
contract, and (2) notifies the Legislative Budget Board, not later
than the fifth day before the date of the vote, of the terms of the
proposed contract.?

Contracting with Certain Former Agency Employees

A state agency® may not enter into an employment contract, a
professional services contract under Chapter 2254 of the Texas
Government Code, or a consulting services contract underChapter
2254 of the Texas Government Code with a former or retired
employee of the agency before the first anniversary of the last
date on which the individual was employed by the agency, if
appropriated money will be used to make payments under the
contract.* This restriction does not prohibit an agency from entering
into a professional services contract with a corporation, firm, or
other business entity that employs a former or retired employee of
the agency within one year ofthe employee’s leaving the agency,
provided that the former or retired employee does not perform
services on projects for the corporation, firm, or otherbusiness
entity that the employee worked on while employed by the agency.”

Representation by Former Officer or Employee of
Regulatory Agency Restricted

There are two general “revolving door” provisions in Section
572.054 of the Texas Government Code. For purposes of Section
572.054 of the Texas Government Code, CPA, the Secretary of
State, and DIR are included within the definition of “regulatory
agency.”? Employees of certain agencies may be governed by post-
employment provisions stricter than those in Section 572.054 of the
Texas Government Code.
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Former Board Members and Executive Directors A former
member of the governing body or a former executive head of a
regulatory agency may not make any communication to or
appearance before an officer or employee of the agency in
which the member or executive head served before thesecond
anniversary of the date the member or executive head ceased to
be a member of the governing body or the executive head of the
agency if the communication or appearance is made (1) with the
intent to influence and (2) on behalf of any person in connection
with any matter on which the person seeks official action.”

Former State Officers and Employees A former state officer
or employee of a regulatory agency who ceases service or
employment with that agency on or after January 1, 1992, and is
compensatedatoraboveacertainsalarylevel, maynotrepresent
any person or receive compensation for services rendered on
behalf of any person regarding a particular matter in which the
former officer or employee participated during the period of state
service or employment, either through personal involvement or
becausethecaseorproceedingwasamatterwithintheofficer’sor
employee’s official responsibility.?® This restriction does not apply to
a rulemaking proceeding that was concluded before the officer’sor
employee’s service or employment ceased.”

A former state officer or employee covered by this provision is
prohibited from ever representing any person or receiving any
compensation for services rendered on behalf of any person
regarding a particular matter in which the individual “participated”
while serving with the agency. A “particular matter” means a
specific investigation, application, request for a ruling or
determination, rulemaking proceeding, contract, claim, charge,
accusation, arrest, or judicial or other proceeding.® “Participated”
means to have taken action as an officer or employee through
decision, approval, disapproval, recommendation, giving advice,
investigation, or similar action.** The determination of whether an
individual participated in a matter is not limited to those of personal
involvement. Participation can mean having supervisory authority
over others who have personal involvement with a particular
matter, even if such authority was never exercised.*

ZTEX. GOV'T CODE § 572.054(a).
BTEX. GOV'T CODE § 572.054(b)-(0).
2TEX. GOV'T CODE § 572.054(d).
% TEX.GOV'TCODE§572.054(h)(2).
3 TEX.GOV'TCODE§572.054(h)(1).
% Tex. Ethics Comm. Op. No. 285 (1995).

Required Disclosure Statements

Non-Disclosure and Conflict of Interest Certification for

Contract Developers and Purchasers

Employees of agencies performing purchasing functions under SPD’s
delegated authority are required to adhere to the same ethical
standards required of CPA employees.* Contract Developers and
purchasers certify their compliance with the conflict of interest
prohibition described in Section 2155.003 of the Texas Government
Code by completing the Non-Disclosure and Conflict of Interest
Certification for Contract Developers and Purchasers located in
Appendix 4. Contract Developers and Purchasers must sign the
certification prior to engagingin any purchasing activity. In addition,
state employees have a responsibility to promptly disclose any
actual or potential conflict of interest that occurs at any time during
the procurement process. It is best practice for the Non-Disclosure
and Conflict of Interest Certification for Contract Developers and
Purchasers to be signed on a regular basis. The timing of when
the certification must be signed on a periodic basis (e.g., every
fiscal year, calendar year, employment date anniversary) may vary
according to each agency’s policy.

Conflict of Interest Disclosure Statement for
Procurement and Contract Management Employees

Each state agency employee or official who is involved in
procurement or in contract management for a state agency shall
disclose to the agency any potential conflict of interest specified
by state law or agency policy that is known by the employee or
official with respect to any contract with a private vendor or bid
forthe purchase of goods orservices froma private vendor by the
agency.* This disclosure requirement applies only to a contract for
the purchase of goods or services solicited through a purchase
orderif the amount of the purchase order exceeds $25,000.% For
contracts subject to the disclosure requirement, a state agency
employeeorofficialisrequiredtodisclose any potential conflict of
interestspecified bystatelaworagency policythatisknownbythe
employee or official at any time during

¢ the procurement process, from the initial request for bids for
the purchase of goods or services from a private vendor until
the completed final delivery of the goods or services or

¢ the term of a contract with a private vendor3®

33 1 TEX.ADMIN.CODE§20.157.
“TEX.GOV'T CODE § 2261.252(a).
STEX.GOV'TCODE§2261.252(e).
%TEX. GOV'T CODE § 2261.252(a-1).
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State Auditor’s Office Disclosure Statement for
Purchasing Personnel

Before a state agency*’ may award a major contract, defined as
acontract with avalue of atleast $1 million,* for the purchase
of goods or services to a business entity, each of the agency’s
purchasing personnel® working on the contract must submit a
completed disclosure statement to the administrative head of the
state agency.”® The purchasing personnel must disclose, on the form
prescribed by the State Auditor’s Office, any relationship about
which the purchasing personnel is aware with an employee, a
partner, a major stockholder, a paid consultant with a contract with
the business entity the value of which exceeds $25,000, or other
owner of the business entity that is within the degree of kinship
described by Section 573.002 of the Texas Government Code.* The
SAQ Disclosure Statement for Purchasing Personnel is located on
the SAO website.*

Disclosure of Interested Parties — Texas Ethics
Commission Form 1295

A governmental entity® or state agency* may not enter into a
contract with abusiness entity* that requires an action or vote by
the governing body of the entity or agency before the contract may
be signed or has a value of at least $1 million unless the business
entity submits a disclosure of interested parties statement to the
governmental entity or state agency*® A contract does not require
an action or vote by the governing body of a governmental entity
or state agency if

+ thegoverningbody haslegal authority to delegate toiits staff
the authority to execute the contract,

+ thegoverningbody has delegated toits staff the authority to
execute the contract, and

3 For purposes of this statute “state agency” includes an institution of higher
education as defined by Section 61.003 of the Education Code and contracts of the
Texas Department of Transportation that relate to highway construction or highway
engineering. TEX. GOV'T CODE § 2262.004(d).

BTEX. GOV'T CODE § 2262.001(4).

¥ The term “purchasing personnel” means an employee of a state agency who makes
decisions on behalf of the stateagency or recommendations regarding (1) contract
terms or conditions on amajor contract, (2) whois to be awarded a major contract,
(3) preparation ofasolicitation foramajor contract, or (4) evaluation of abid or
proposal. TEX. GOV'T CODE § 2262.004(a)(2).

“© TEX.GOV'TCODE§2262.004(b).

4 TEX.GOV'TCODE§2262.004(b).

“2The SAO website is located at www.sao.texas.gov.

“The term “governmental entity” means a municipality, county, public school district,
or special-purpose district or authority. TEX. GOV'T CODE § 2252.908(a)(2).

“The term “state agency” means a board, commission, office, department, or

other agency in the executive, judicial, or legislative branch of state government
including an institution of higher education as defined by Section 61.003,
Education Code. TEX. GOV'T CODE § 2252.908(a)(4).

“ The term “business entity” means any entity recognized by law through which
business is conducted, including a sole proprietorship, partnership, or corporation.
TEX. GOV'T CODE § 2252.908(a)(1).

“TEX. GOV'T CODE § 2252.908(d).
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¢+ the governing body does not participate in the selection of the
business entity with which the contract is entered into.”

A disclosure of interested parties statement is not required for
the following contracts if entered into or amended on or after
January 1, 2018:

sponsored research contract of an institution of higher education;

aninteragency contract of astate agency oraninstitution of
higher education;

a contract related to health and human services if

1. the value of the contract cannot be determined at the time
the contract is executed and

2. any qualified vendor is eligible for the contract;

acontract with a publicly traded business entity, including a
wholly owned subsidiary of the business entity;

a contract with an electric utility, as that term is defined by
Section 31.002 of the Utilities Code; or

acontract with agas utility, asthattermis defined by Section
121.001 of the Utilities Code.*®

For purposes of this disclosure requirement, an “interested party”
meansa person who hasacontrollinginterestin a business entity
with whom a governmental entity or state agency contracts or who
actively participates in facilitating the contract or negotiating the
terms of the contract, including a broker, intermediary, adviser, or
attorney for the business entity*

For contracts subject to this disclosure requirement, the business
entity must submit the disclosure of interested parties on theform
prescribed by the Texas Ethics Commission to the governmental
entity or state agency at the time the business entity submits the
signed contract to the governmental entity or state agency.* The
Form 1295 Certificate of Interested Partiesis located on the Texas
Ethics Commission website.>* Not later than the 30th day after the
date the governmental entity or state agency receives a disclosure
of interested parties from the business entity, the governmental
entity or state agency must log into the Texas Ethics Commission
website to acknowledge receipt of the applicable business entity’s
disclosure statement.*

471 TEX. ADMIN. CODE § 46.1(c).
“TEX. GOV'T CODE § 2252.908(c).
“TEX. GOV’'T CODE § 2252.908(a)(3).
OTEX. GOV'T CODE § 2252.908(d)-(e).
51 The Texas Ethics Commission website is located at www.ethics.state.tx.us.

$2TEX. GOV'T CODE § 2252.908(f).
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Disclosure of Financial Interest in Consulting
Services Contract

An officer or employee of a state agency shall report to the chief
executive oftheagency, notlaterthanthe 10th day after the date
on which a private consultant submits an offer to provide consulting
services to the agency, any financial interest that

¢ the officer or employee has in the private consultant who
submitted the offer or

¢+ anindividualwhoisrelated to the officer or employee within
the second degree by consanguinity or affinity, as determined
under Chapter 573 of the Texas Government Code, hasinthe
private consultant who submitted the offer®

This reporting requirement applies to all consulting services
contracts and renewals, amendments, and extensions of consulting
services contracts.>

Disclosure of Consulting Services Contract with a
Former State Employee

Anindividual who offers to provide consulting services to a state
agency and who has been employed by thatagencyorbyanother
agency at any time during the two years preceding the making of
the offer shall disclose in the offer

the nature of the previous employment with the agency or the
other agency,
the date the employment was terminated, and

the annual rate of compensation for the employment at the
time of its termination.*®

% TEX.GOV'TCODE§2254.032(a)
5 TEX.GOV'TCODE§2254.032(b)
% TEX.GOV'TCODE§2254.033(a).
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Astateagencythatacceptsanofferfromaformerstateemployee
within the restricted time period shall include a statement about
the individual’s previous employment and the nature of the
employment with notice of award for a major consulting services
contractpublishedinthe Electronic State Business Daily notlater
thanthe20™day after the contract award.

Disclosure by Outside Financial Advisor or Service
Provider

Not laterthan April 15" of each year, a financial advisor or service
provider described by Section 2263.004 of the Texas Government
Code shall disclose certain relationships and direct or indirect
pecuniary interests in writing, on a prescribed form, to the
administrative head of the applicable state governmental entity and
tothestate auditor. The financial advisor or service provider shall
disclose a relationship without regard to whether the relationship
is a direct, indirect, personal, private, commercial, or business
relationship *Thefinancial advisor orservice provider shall promptly
fileanew oramended statement with the administrative head of
the applicable state governmental entity and with the state auditor
whenever there is new information to report.”’

% TEX.GOV'TCODE§2263.005(b).
5 TEX.GOV'TCODE§2263.005(e).
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APPENDIX 4

Non-Disclosure and Conflict of Interest Certification for
Contract Developers and Purchasers

[COMPTROLLER STATEWIDE PROCUREMENT EMPLOYEE] NON-DISCLOSURE AND CONFLICT OF
INTEREST CERTIFICATION]

Fiscal Year [2020] Certification

Aspecial responsibility isimposed on all people who are entrusted with the disposition of the state’s funds. The fiduciary nature
of the purchasing function, particularly when expending public funds, makes it critical that all persons involved in the process
remain independent, free of obligation or suspicion, and free from the perception of impropriety. Premature or unauthorized
disclosure of information regarding a proposed solicitation irreparably harms the State’s interests and may constitute a violation
of Section 39.02 of the Texas Penal Code, the antitrust laws of the United States and the State of Texas, and/or the Texas Public
Information Act (chapter 552, Texas Government Code). Credibility and public confidence are vital throughout the purchasing and
contracting system. The appearance of impropriety can be as harmful as the conduct itself. It is with this in mind that the following
certification is set forth.

l, ,the undersigned hereby certifythat lunderstand and agree to be bound

by the commitments contained herein.

| participate in procurement processes for the [Agency Name].

| agree that | will disclose any information about which | am aware regarding my involvement in any agency
decision-making or recommendations on a procurement that could constitute a conflict of interest or create
the appearance of impropriety. | understand my relationship with an employee of a business entity that is or
may be a respondent or subcontractor may constitute a conflict of interest when that employee is my spouse,
child, spouse’s child, parent, spouse’s parent, child’s spouse, brother, sister, grandparent, spouse’s
grandparent, grandchild, spouse’s grandchild, spouse’s sibling, sibling’s spouse, nephew, niece, uncle, aunt,
great-grandparent, or great-grandchild. For purposes of this disclosure, a step-relationship or adoptive
relationship is considered the same degree as a natural relationship. If, during any procurement process, |
become aware of any actual, potential, or perceived conflict, | will immediately notify my manager and [the
assigned legal counsel or my agency’s ethics office].

| agree that | will not participate in any procurement process if | have, or if | am aware that any member of
my immediate family has, an actual, potential, or perceived financial interest in a procurement, including,
but not limited to, employment or prospective employment, in a business or organization that may be a
respondent (a respondent may be called a proposer, an offeror, a bidder or other like term) or a
subcontractor to a respondent. The term “immediate family,” as used in this Certification means: One’s
parents, spouse, children, brothers, and sisters, whether residing together or not.

| agree that | will not solicit or accept anything of value from an actual or potential respondent. Should |
receive a gift, whether solicited or unsolicited, from an actual or potential respondent or a current, potential,
or previous vendor, | agree to follow my agency’s policies regarding disposal of the gift.

When participating in procurement processes, | will act on my own accord and not act under duress. | will
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not participate in a procurement process if | am currently employed by, or if | am receiving any present or
future economic opportunity, employment, gift, loan, gratuity, special discount, trip, favor, or service in
return for favorable consideration of a respondent(s) during a procurement process.

I will not let any preconceived position | may have regarding the relative merits impact the fair and impartial
performance of my responsibilities, nor will I perform my responsibilities based on a personal preference or
position regarding the worth or standing of any respondents participating in any procurement. Further, | will,
to the utmost of my ability, ensure that the solicitation and the specifications provide all potential
respondents an equal and fair opportunity to submit a proposal for evaluation, taking care to ensure that
specifications and evaluations are not intended to favor any particular respondent, performing any and all
tasks related to the solicitation in an unbiased manner, to the best of my ability, and with the best interest
of the State of Texas paramount in all decisions.

| agree not to disclose or otherwise divulge any information pertaining to a procurement including, but not
limited to, the following: the development of the solicitation, the content of any response received, the
ranking of any response, or the status of the procurement, to anyone other than authorized agency personnel
(e.g., approved evaluators, management) assigned to the procurement unless such communication is lawful
and in the ordinary course of business consistent with my agency’s purchasing policy. | understand the terms
“disclose or otherwise divulge” to include but are not limited to, reproduction of any part or portion of any
response, or removal of same from designated areas without prior authorization from my manager. If |
receive a request for information regarding a procurement from a vendor or other member of the public, |
will follow my agency’s procedures for responding to such requests which may include providing notification
to personnel designated by my agency to manage public information requests.

| agree to perform any and all duties relating to the award process in an unbiased manner, to the best of my
ability, and with the best interest of the State of Texas paramount in all decisions.

[Agency-specific additional certifications:

Agency may insert additional text here.
Add this section only if the agency desires to include additional agency-specific certifications on this form.]

| willimmediately inform both my management and [the legal counsel assigned to my division or my agency’s
ethics office] if, at any time during the procurement process, any of these statements are no longer true and
correct.

| have been given the opportunity to review this statement prior to signing. If | have questions or concerns
about this statement, | am to contact my management or [assigned legal counsel or my agency’s ethics
office].  have not made any changes or deletions on this form without informing my manager or [assigned
legal counsel or my agency’s ethics office].

Should | violate any of the conditions of this agreement, | understand that | may be subject to the agency’s
disciplinary policies as well as possible actions relating to any professional certifications or licenses that | may
hold.

(Signature) (Date)
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APPENDIX 5

SPD Programsand Online Systems

Programs

Statewide Procurement Policy and Outreach

The Statewide Procurement Policy and Outreach program consists of the Outreach team, the Training and Policy Development team, and the
Procurement Oversight & Delegation team. This program conducts policy research, performs solicitation reviews, and approves delegation
of purchasing authority for services. The Outreach team provides customer support for procurement inquiries including, but not limited to,
questions regarding the Texas SmartBuy support and memberships, the Centralized Master Bidder’s List, and Vendor Performance reporting.
To contact the Outreach team, please call 512-463-3034, option #1, or email spd.outreach@cpa.texas.gov.

The Training and Policy Development team develops and administers the contract development and contract management training for
certification of public procurement professionals. The team also provides continuing education courses required for maintenance of
certifications. To contact the Training and Policy Development team, please call (512) 463-5355, or email
ctp@cpa.texas.gov.

Statewide Contract Development

The Statewide Contract Development team develops statewide contracts for use by state agencies, institutions of higher education, and
Texas SmartBuy Members for a broad range of goods and services. The Statewide Contract Development teamis responsible forissuing
and overseeing solicitations that will establish Term Contracts and contracts for non-delegated goods and services through competitive
solicitation processes. In addition, TXMAS contracts are developed by the Statewide Contract Development team from contracts awarded
by the federal government or another governmental entity of another state. To contact the Statewide Contract Development team, please
call (512) 463-7985, or email open.market@cpa.texas.gov.

Statewide Contract Management Office

The Statewide Contract Management Office assists state agencies, institutions of higher education, Texas SmartBuy Members, contractors,
and internal customers with day-to-day contract management, contract administration, reporting requirements, and vendor performance
issues related to statewide contracts. To contact the SPD Contract Management Office, please call (512) 463-3034, or email
spd.cmo@cpa.texas.gov.

Historically Underutilized Business Program

The Statewide Historically Underutilized Business (HUB) Program promotes fulland equal business opportunitiesin an effort to remedy
disparity in state procurement and contracting. The Statewide HUB Program collaborates with various minority and women business trade
organizations and development centers to circulate information pertaining to the initiatives of the Statewide HUB Program. To contact the
Statewide HUB Program, please call (512) 463-3377, or email StatewideHUBProgram@cpa.texas.gov.

Office of Vehicle Fleet Management

The Office of Vehicle Fleet Management (OVFM) is charged with the establishment and management of the state vehicle reporting system,
acomputerized database known as the Texas Fleet System (TXFS), to assist state agencies and institutions of higher education with the
management of their fleet vehicles. The OVFM is also charged with the creation, publication and distribution of the biennial State of the
Fleet Report. To contact the OVFM, please call (512) 936-8458, or email ovfm@cpa.texas.gov.

State Travel Management Program

The State Travel Management Program (STMP) provides contract travel services to state agencies, institutions of higher education, and
travel-eligible Texas SmartBuy members including local governments, public school districts, charter schools and community colleges. These
contracts help the State manage travel expenditures, monitor travel activity, and provide discounted travel services resultingin a more
efficient use of taxpayer dollars. To contact the STMP, please call (512) 463-3435, or email STMP@cpa.texas.gov.
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Statewide Mail Operations

Statewide Mail Operations provides state agencies and institutions of higher education a variety of mail operations services including
delivery, collection and metering of United States Postal Service (USPS) domesticand international mail as well as delivery and collection
of state warrants. The interagency mail service transports more than one million pieces of mail between state agencies annually, eliminating
the need to pay postage for items delivered between state agency locations using this service. To contact Statewide Mail Operations, please
call (512) 463-9520 or (512) 463-3440, or email spd.mailroom@cpa.texas.gov.

Online Systems

Electronic State Business Daily

The Electronic State Business Daily (ESBD) is an online application. The application is used for posting solicitations for the purpose
ofinformingvendors of procurement opportunities and providing public notice of contract awards. Information on access to and use of
the ESBD is found in the ESBD Guide. To contact the SPD Outreach team regarding issues or questions related to the ESBD, please call
(512) 463-3034, or email esbdsupport@cpa.texas.gov.

Centralized Master Bidder’s List

The Centralized Master Bidder’s List (CMBL) is an online directory that provides public procurement professionals the ability to foster
competition between vendors. The CMBL provides the ability to develop a mailing list of vendors, which may be tailored based on the
products or services provided by the vendors and the specific district(s) the vendors serve. For assistance in registration or general questions
regarding the CMBL, please contact the CMBL Help Desk at (512) 463-3459, or email e.cmbl@cpa.texas.gov.

Texas SmartBuy Online Ordering System

Texas SmartBuy is the State’s central eProcurement system for non-IT goods and services. State agencies and other Texas SmartBuy
members can search SPD contracts and place purchase orders through Texas SmartBuy. Local governments that wish to purchase from SPD
contracts must first join the Texas SmartBuy Membership program. Information regarding Texas SmartBuy is located in the Texas SmartBuy
PublicUser Guide.Tocontactthe SPD Outreachteamregarding questions related to Texas SmartBuy, please call (512) 936-2764, or email
txsmartbuy@cpa.texas.gov.

Procurement Oversight & Delegation Portal

The Procurement Oversight & Delegation web portal is used by state agencies to submit

1. requests for SPD delegation authority for service contracts with an anticipated value of more than $100,000,
2. solicitations that have an anticipated value of $5 million or greater for CAT review, and

3. solicitations for major information resources projects that require QAT review.

To contact the Procurement Oversight & Delegation team, please call (512) 463-2410, or email spd.oversight@cpa.texas.gov.

Vendor Performance Tracking System

The Vendor Performance Tracking System (VPTS) provides the state procurement community with a comprehensive online tool for
evaluating vendor performance to reduce risk in the contract award process. For information on vendor performance reporting, please see
the VPTS User Guide. To contact the SPD Outreach team regarding questions related to the VPTS, please call (512) 463-3913, or email
vendor.performance@cpa.texas.gov.
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APPENDIX 6

Sample Acquisition Plan

ACQUISITION PLAN

Agency Name

Document Version:

[Solicitation Name]

Revision Date:

Requested Contract Start Date:

Projected Award and Start Date:

Projected Contract Completion Date:

Projected Contract Closeout Date:

Contract Developer

Name Title/Division

Signature Date
Executive Sponsor (if designated)

Name Title/Division

Signature Date
Contract Manager

Name Title/Division

Signature Date
End-User Division Director/Manager

Name Title/Division

Signature Date
Project Manager

Name Title/Division

Signature Date
Budget & Internal Accounting

Name Title

Signature Date

(This is agency specific based on who the agency wants approving the Acquisition Plan)
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Section 1. Solicitation Overview

1.1 Needs Assessment

(Describe the business reason(s) for initiating the solicitation, specifically stating the business problem.)

1.2 Justification of Solicitation Procurement Method

(Describe the reason for choosing IFB/RFP/RFO/RFQ/RFA.)

1.3 Contract Goals and Objectives

(Describe the business goals and objectives of the contract.)

1.4 Solicitation/Contract Scope of Work

(Describe the contract scope. The scope defines contract limits and identifies the products and/or services
delivered under the contract. The scope establishes the boundaries of the contract and should describe
products and/or services that are outside of the contract scope.)

Contract Includes:

Contract Excludes:
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1.5 Critical Success Factors

(Describethefactorsorcharacteristics thatare deemed critical tothe success of the contract, such that, in
their absence the contract will fail.)

Critical Success Factors:

1.6 Assumptions

Assumptions:

1.7 Constraints

Constraints:
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1.8 Potential Risks

(Identify potential risks related to the procurement/contract. Consider all major contract risks, including
information security risks.)

Risk

Risk Details

1.9 Insurance and Bonds

(Check the box if proof of insurance or bond is to be provided, and then designate minimum amount of

coverage.)

Required

Type of Insurance and/or Bond(s)
To Be Provided

Minimum Amount of Coverage

[]

Commercial General Liability

EO/Professional Liability

Workers Comp/Employer Liability

Umbrella/Excess Insurance

Auto Insurance Liability

Crime/Employee Dishonesty

Cyber Liability

Performance Bond

OO0 o|od Q| d

Other Insurance/Bond
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Section 2. Internal Calendar of Events

(Examples of activities for an internal calendar of events are listed in the table below. The activities in the
Internal Calendar of Events should be tailored to the specific procurement.)

Internal Calendar of Events

Activity Planned Start Date Estimated Completion

Budget (approval/questions)

Kick Off Meeting (Confract Developer,
Contract Manager, End User)

Draft Solicitation

Agency Approvals for Solicitation Issuance

CAT Review = $5M
SPD Delegation Review: Services > $100K
SPD Delegation Review: Goods > $50K

Solicitation Issued

Pre-Bid/Offer/Proposal Conference

Due Date for Written Questions

Date of Issuance of Agency’s Written Answers

Due Date for Responses

Internal Post Award Meeting

Vendor Selection
Evaluation Committee (RFP, RFO, RFQ) or Bid
Tabulation (IFB)

Negofiation (if permitted) and Contract
Formation

Confract Award

Transition Meeting Between Confract Developer
and Contract Manager

Post Award Meeting with Contractor

Project Schedule

Contract End Date
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Section 3. Contract Organization Structure
3.1 Contract Administration Team

(Identify Contract Developer, Contract Manager, end-user, project manager, legal counsel, and any gther
person representing the agency contract team structure.)

Role Resource Name

Contract Developer

Contract Manager

End-user

Project Manager

Legal Counsel

3.2 Roles and Responsibilities Detail

(Examples of responsibilities for each role are listed in the table below. The responsibilities for each role
should be tailored to the specific procurement.)

Role Responsibility

Contract Developer Perform the following activities, prior to contract execution:
+ receive and process requisitions,

¢« assess need,

+ develop and review specifications,

+ develop and review scopes of work,

+ identify and select procurement method,

+ identify and prepare evaluation criteria,

+ prepare and advertise solicitation,

+ provide guidance to evaluation committee,

+ negotiate ferms and conditions, and

+ prepare and complete contract award documents.
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Role

Responsibility

Contract Manager

Participate with the procurement team in solicitation development and the review of
contract documents.

Serve as the primary point of contact for agency communication with the contractor
regarding all matters pertaining to the contract.

Manage any state property used in contract performance, e.g., computers, telephones,
identification badges.

Implement a quality control and contract monitoring process.

Monitor the contractor’s progress and performance to ensure products and services
procured conform to the contract requirements and keep timely records of findings.

Consult with agency legal counsel in a timely manner fo address any legal concerns and/
or issues.

Manage, approve, and document any changes to the contract through the amendment
process authorized by the terms of the confract.

Inspect and approve the products and/or services by submitting a written document
accepting the deliverables or obtain documentation from end users responsible for
receipt that inspection and approval have beencompleted.

Verify accuracy of invoices and authorizing payments consistent with the contract terms.

Monitor the contract budget to ensure sufficient funds are available throughout the terms
of the contract.

Identify and resolve disputes with the confractor in a timely manner.
Exercise state remedies, as appropriate, when a contractor’s performance is deficient.
Maintain appropriate records in accordance with records retention policy.

Confirm all products and/or services have been delivered and delivery is completed prior
to the expiration date of the contract.

Perform contract closeout processes by ensuring the contract file contains allnecessary
contract documentation, formal acceptance documented, vendor performance reported
to VPTS, and document lessons learned.

End-user

Gather requirements and provide end-user support working closely with the Contract
Developer and Contract Manager, as appropriate.

Provide feedback to Contract Developer and Contract Manager and other procurement
team members on process change suggestions.
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Role

Responsibility

Project Manager

Manages the project following project management methodology as prescribed by the
agency Project Management Office.

Leads the planning and development of all project deliverables; actively monitors
progress and quality of project tasks and deliverables.

Identifies and resolves project problems and conflicts, escalafing to the Contract
Manager when necessary.

Communicates project status, issues and risks to chain of command and the Confract
Manager and recommends corrective action when necessary.

Manages and coordinates project activities of all project team members.

Legal Counsel

Provide legal advice on solicitations, including an appropriate procurement method, and
contract ferms and conditions.

Draft or assist Contract Developer in drafting the solicitation.

Prepare othercontractinstrumentsto support orcomprise part of acontract (e.g.,
solicitation templates, other specialized t&cs).

Negotiate terms and conditions and confractlanguage, as needed.
Draft and review contracts including the following:

* Leases,

* Licenses,

* Loan agreements,

* Grants,

¢ Intferagency agreements (IACs and MOUs),

¢ Interlocal agreements,

* Non-disclosure agreements (NDAs),

* Consulting services agreements,

* Legal services agreements (e.g., outside counsel contracts, expert witness
agreements), and

* Professional services agreements.
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Section 4. Specification Requirements

Deliverables

(Ask the end user what is being purchased, and break requirements up into functional categories in order to
explore granular detail of each requirement. Add topics and rows as appropriate.)

(Topic#1)

1.0

1.1

(Topic#2)

2.0

2.1

2.2

2.3

(Topic#3)

3.0

3.1

3.2

3.3

Section 5. Special Terms and Conditions

(Define any special terms and conditions to be included in the contract that will influence the risk factor.)
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Section 6. Payment Structure

(Describe the payment conditions (terms and schedule) that will fulfill the contract.)

6.1 Payment Terms

(Payment considerations include whether the pricing terms align with applicable industry standards and whether
consideration for all possible costs associated with the purchase been takeninto account.)

6.2 Payment Schedule

(The payment schedule specifies the period allowed an agency to pay the contractor, i.e., monthly
payment schedule, or other similar provisions.)

Section 7. Documenting Files

(Provide the documenting techniques that will be used for the contract.)

Section 8. Change Control

(Describe the process to be used to modify the contract.)

Section 9. Contract Close-out

(List all contract close-out activities. To ensure a contract is completed every duty should be marked when
complete.)

All goods or services have been received and accepted.

All reports have been delivered and accepted.

All administrative actions have been accomplished.

All agency furnished equipment and materials have been returned.

All property inventory and ownership issues are resolved including disposition ofany
equipment or licenses purchased under the contract.

Final acceptance from the Project Manager has been received.

Final payment has been made to the contractor.

OO0 oo

Contractor’s performance reported to the Vendor Performance Tracking System (VPTS).
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APPENDIX 7

Procurement Value Threshold Chart

To download full document, visit:
https://comptroller.texas.gov/purchasing/docs/procurement-requirements.pdf
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APPENDIX 8
Sample Procurement File Checklist

SOLICITATION NO. | contract Developer (CTCD)
(| Purchaser (non-CTCD)

SOLICITATION DOCUMENTATION

Included

Draft/Initial solicitation documentation — All Parts/Attachments/Exhibits

Stakeholder Meeting Documentation (e.g., Needs Assessment, Cost Estimate, Acquisition Plan)

Requisition

HUB Coordinator Review of Subcontracting Opportunities

Proprietary Purchase Justification

Emergency Justification

HNEiEhE.

OO o

External Approvals Obtained (including evidence of agency request and receipt of approval)
[ICAT approval for contract = $5M, [_IQAT approval of MIRP contract > $10M

[]SPD Review/Delegation Letter, [_IDIR approval of SOW PR with value > $50,000,

[IDIR Exemption from use of DIR Cooperative Contracts for IT commodity items,

[JDIR/LBB approval not to use DCS services, [_|Governor Finding of Fact,

[ISAO delegation to obtain audit services, [ |OAG approval to retain outside counsel services,
[1Other:

[

[

If CAT approval received, either (1) comply with recommendations or (2) submit written explanation regarding
why the recommendation is not applicable to the procurement.

Final Solicitation (including all parts/attachments/exhibits)

FinalBidderList (dated CMBL Listing—Extracted from CMBLusing NIGP Class/Ifem Codesand, if
applicable, agency head or designee approval of supplements to Bidder List)

Internal Approval to Issue Solicitation

ESBD Posting (including dated ESBD prinfout of posting and/or ESBD Generated E-mail Nofification
of Confirmation of Posting)

Solicitation Announcement issued to all vendors on Final Bid List. (Email printout)

TexasRegister Publication (including dated Texas Register prinfout and/or Texas Register Email Noftification
of Confirmation of Publication).

Solicitation Issuance via email (e.g., informal bidding) (including evidence of issuance to Bidder List)

Pre-Proposal Conference Agenda andSign-inSheet (including dated ESBD printout of posting and/or ESBD
Generated E-mail Notification of Confirmation of Posting)
[JVoluntary, [_IMandatory

Copies of Questions from Potential Respondents (including proof of timely receipt)

Questionand Answer Document Issued (including evidence ofissuance e.g., ESBD printout of posting and/or
ESBD Generated E-mail Notification of Confirmation of ESBD Posting)

Solicitation Addenda Issued (all parts/attachments/exhibits including evidence of issuance e.g., ESBD
printout of each postingand/oreach ESBD Generated E-mail Notification of Confirmation of Posting)

Addenda: [[11, [12, 13, [ 14, [ 5

OO 4o |oyog oo oDig .

Scoring Matrix finalized

Evaluation Committee Members selected

[

o O (o o jooyg oo d
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EVALUATION DOCUMENTATION

N/A

Included

Copies of Responses (including proof of timely receipt)

[]

Administrative Review Documentation for each Response (i.e., responsiveness screening tracking sheet for each response)

HUB Coordinator Review of HSP for each Response (including evidence of approval/disapproval)

L]

Vendor Performance Report or screen shot showing “no resulfs found” for each Respondent

Signed Non-Disclosure and Conflict of Interest Statement from each Evaluation Committee Member and, if
applicable, Technical Advisor

Evaluation Committee Meeting Documentation (including agenda, guidelines)

Copy of Clarification Questions Issued to Respondent(s) (including evidence of issuance)

Copy of AnswersReceived fromRespondent(s) to Agency’s Clarification Questions (including evidence ofreceipt)

Copy of Oral Presentation Agenda and Sign-in Sheet

Copy of each Presenter’s Oral Presentation Documents

All Completed Evaluation Committee Member Score Sheets (score sheets from all scoring committee
members for all scoring rounds) Scoring Round: [ 11, [12, [[13

1O O Oy ) O

Bid Tabulation or Master Evaluation Score Sheet (completed)

Quality control review performed on Bid Tabulation or Master Evaluation Score Sheet

Internal Approval for [_ITentative Contract Award, [_]Cancellation of Solicitation

| | O

CONTRACT AWARD AND CONTRACT AMENDMENT DOCUMENTATION

N/A

Included

Updated/Revised Solicitation Documents following negotiations
[C1BAFO, [IHsP, [linsurance, []Other:

External Approvals Obtained (including evidence of agency request and receipt of approval)
[1QAT (MIRP contract > $10M), LIDIR (SOW > $50,000),
[]OAG approval of outside counsel services contract; [1Other:

Required Agency Verifications: [_|Agency Verification of Best Value Standards (refer to 34 TAC § 20.217(q)),
[_IAgency Verification of Compete Procurement File (refer to TEX GOV'T CODE § 2262.053),

[ICompliance of Procurement with State Law and Agency Policy and Nofification of Potential Issues for
Contract > $5M (refer to TEX GOV'T CODE § 2261.255), [lOther:

OO

Required Agency Approval and Signature of Contract > $1M (refer to TEX GOV'T CODE § 2261.254(c)-(d))

Required Agency Verification of Compliance of Procurement with State Law and Agency Policy and
Notification of Potential Issues for Contract > $5M (refer to TEX GOV'T CODE § 2261.255)

Signed SAO Nepotism Disclosure Form for Agency Personnel for Contract 2 $1M

Vendor signed Texas Ethics Commission Form 1295 for Contract

L0 OO | O

CPA Debarred Vendor List Check

SAM Check of Vendor

Iran, Sudan & Foreign Terrorist Organization Check of the TISTC Divestment Statutes Lists

Boycott Israel Check of the TISTC Divestment Statutes Lists

Warrant Hold Status Check

Franchise Tax Status Check

Signed Contract

Purchase Order

Notice of Award (including evidence of issuance)
[JESBD, [ITexas Register, [_IEmail Notification to Bidder List (e.g., informalbidding)
[JQAT (MIRP contract >$10M),  [ILBB contract reporting, [Other:

O (oo ooo O

Notice of Cancellation of Solicitation (including evidence of issuance)
[JESBD, [ITexas Register, [ IEmail Notification to Bidder List (e.g., informalbidding)
C1QAT, [Other:

[
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APPENDIX 9
Proprietary Purchase Justification Template

PROPRIETARY PURCHASE JUSTIFICATION
(TEX. GOV'T CODE § 2155.067)

Texas Comptroller of Public Accounts
Attn: Statewide ProcurementDivision
PO. Box13186

Austin, Texas 78711-3186

Re: Proprietary Purchase Justification for insert: NIGP commodity code/general item description

The Propriety Purchase Justification must include the following information in order to document best value to the
State:

(1) describe the product or service the agency proposes to purchase, and provide a statement regarding the
agency’s business need and planned use;

(2) explain why the agency specifications for the product or service are written as they are, and why those
specifications are necessary to accomplish the agency’s goal for the procurement;

(3) state the reason that no other competing products or services will satisfy the need of the agency and provide
examples of the technical, practical, or operational risks that would occur if competing products or services
are selected; and

(4) specify whether the purchase is sole source or competitive.

NOTE: The signature of the Executive Head or Presiding Officer of a state agency (or designee) is required. If anyone
otherthanthe Executive Director or Presiding Officer of the agency will sign the submission, the agency must have
the appropriate signed delegation available, and must promptly provide that delegation letter upon request to SPD.
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APPENDIX 10
Federal and State Surplus Property Programs Procedures

Acquisition and Disposal of Surplus Property

Before making a procurement of any kind, an agency should ensure that it cannot first fulfill the business need by using the State and Federal
Surplus Property Programs. The Texas Facilities Commission (TFC) is charged with administering the State and Federal Surplus Property
Programs. TFC's Surplus Property Program has three locations in Texas — Austin, Fort Worth, and San Antonio. TFC's State surplus property is
located atits Austinlocation, whereas the Federal propertyis located at the Fort Worth and San Antonio warehouses.

Both the state and federal programs serve the purpose of transferring surplus government property to state agencies. However, the federal
and state programs differ in their relationship with state agencies. The State Surplus Property Program offers state agencies assistance with
the acquisition and disposal of state agency surplus property, while the Federal Surplus Property Program offers state agencies the
opportunity to acquire federalagency surplus property. State agencies must use TFC for the disposal of surplus and salvage state agency
property unless exempted. Participation in the Federal Program is encouraged to ensure best value to the state but is not specifically
mandated by law. For more information, please visit http://tfc.state.tx.us/surplus.

The best way to avoid wasteful spending is to transfer surplus or unwanted property to another organization. Acquisitions from the surplus
property program are exempt from competitive bidding requirements.? If an item is available in Surplus Property, then it may be possible to
fulfilltheneed ofthe end user withouttheneedto purchaseanitemfromathird party. During the property disposal process, state agency
purchasers, asset managers, and contract managers should be aware of potential waste, fraud and theft. Due toimproper disposal, an
agency could miss out on significant revenue from the sale of surplus and salvage property. The following section will cover the acquisition
process and also some key factors in disposal process.

State Surplus Property Program

Therearetwomethodstoacquire State Surplus Property—viatransferdirectly fromthe surplus agency, orfrompublicsalesatthe Austin
storefront. State agencies are highly encouraged to take advantage of the Transfer Process (method #1), particularly for vehicles and other
high dollar items.

(1) Transfer from State Agency

¢ Stateagencies are requiredto postall surplus and salvage property on TFC's website®for 10 business days. During the posting
period, state property is available for transfer to state agencies, political subdivisions, and TFC-approved assistance
organizations.’

¢ Usingthis method, the requesting agency picks up the property from the surplus agency. TFC does not need to approve interagency
transfers; however, TFC must approve the price for all transfers to political subdivisions.

¢+ Keepin mind that property is available for a limited amount of time. Requests for property must be received within the 10-business
day posting period to take advantage of this method.

+ Examples ofitems commonly available for transferinclude office furniture and equipment, vehicles, heavy equipment, trailers, and
computer equipment.

(2) From the TFC Storefront (Public Sales)

o After the transfer period ends, the property is then offered for sale to the public through the TFC Storefront in Austin, or through
online auction. The price will be closer to fair market value; therefore, state agencies are encouraged to utilize the transfer method
described above in the interest of conserving state resources.

TEX. GOV'T CODE §2175.

TEX. GOV'T CODE § 771.003.

http://tfc.state.tx.us/divisions/supportserv/prog/statesurplus/political-subdivisions-and-non-profits /property-available-for-transfer.html
TEX.GOV'TCODE§2175.001.
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+ The property available at TFC's State Surplus Storefront comes from two sources: State agencies and the Transportation Security
Administration (TSA). The TSAturnsoverabandonedand willfully surrendered property collected at Texasairportsto TFC, and inturn,
TFCsellsittothe publicfromtheir storefrontin east Austin. The airport property, however, is not available for transfer, only for sale.

o The general public, including state agencies may purchase items from the Austin Storefront. TFC's Austin Storefront offers a
variety of items, including cars, trucks, SUVs, office equipment, supplies, and furniture.

o Stateagencyproperty (pricedat$200o0rless)is availabletostate agenciesfortransferatno cost. Thisdoes notapplyto TSA
property, or property for personal use.

* Onlineauctionsareconducted as-needed forspecialtyitems and propertylocated outside ofthe Austinarea. TFC does not
recommend agencies use this method to purchase property.

How to Dispose of State Surplus and Salvage Property

TFCisresponsible for overseeingthe advertisementand disposal of all state agency surplus and salvage personal property (regardless of
initial or current value), including:

¢+ Scrap metal, recycling (except paper),
¢ Vehicles, including wrecked/salvage,
¢+ Modular furniture (cubicles),
o Office furniture and equipment,
+ Computer peripherals and other electronics, and
+ Computers.
This policyappliesto capitalized, controlled, and non-capitalized assets. Ifanagency thinks anitem may not havesignificantvalue, itdoes

not exempt the agency from statutory requirement to go through TFC.> Unless a state agency has specific legal authority or written delegated
authority from TFC, then the agency may not dispose of surplus or salvage property without

¢ advertising it for transfer, and

¢ contacting TFC to determine the final disposal or sale method. TFC monitors state property disposal records and may report
violations to the Legislative Budget Board.

Toinitiatethe disposal process, state agencies arerequired to postall surplusand salvage property on TFC's website®for 10 business days
(also called the “advertisement period”). During the advertisement period, state property is available for transfer to state agencies, political
subdivisions, and TFC-approved assistance organizations.” Requests from state agencies have priority over all other organizations; however, if
nostateagencyrequeststheproperty,thefirstorganizationrequestingthe propertyandagreeingtothepriceisentitledtoit.

Fortransferstopoliticalsubdivisionsand TFC-approvedassistanceorganizationsduringthe 10-business day-advertisementperiod:

¢+ TFC, in conjunction with the owning agency, determines the price, if any, for each item;

¢ agencies are responsible for verifying an assistance organization’s eligibility by obtaining a copy of the organizations TFC-issued
approval letter whichincludes a list of property that the organization has been approved to request; and

o for transfers to political subdivisions and assistance organizations, a TFC Certificate of Acquisition form must also be completed,
signed, and forwarded to TFC.

If the property has not been transferred during the advertisement period, an agency may contact TFC for final disposal instructions once the
item falls off TFC's advertisement website. At this point, there are three options:

¢+ Sell from TFC warehouse;

¢ Auction in place; or
5 TEX.GOV'T CODE § 2175, SubCh. F.

6 http://tfc.state.tx.us/divisions/supportserv/prog/statesurplus/political-subdivisions-and-non-profits/property-available-for-transfer.html.
7 TEX.GOV'T CODE § 2175.001.
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¢+ TFC-authorized donation in lieu of abandonment.

IfTFCcannototherwisesell or dispose ofthe property orhas determinedthatthe property has noresalevalue, thenthe property maybe
destroyed as worthless salvage.

Contact TFC’s State Surplus Property Program to dispose of property:

o Foritemstobe dropped off at Austin Warehouse, complete a TFCBill of Lading, and submit to storefront.surplus @tfc.state.tx.us.

o NOTE: San Antonio and Fort Worth Warehouses will not accept State property.

o Foritemsto be auctioned in place, complete a TFC Auction Request Form, and submit to auctions @tfc.state.tx.us.

+ State agencies and political subdivisions (i.e., cities, counties, school districts, and state institutions of higher education) that are
interested in sending data processing equipment to a TCl computer recovery facility can contact the nearest computer recovery facility.
TFCwill accept peripherals (monitors, mice, keyboards, printers), but cannot accept CPUs, tablets or laptops.

For more information, including all State Agency Forms, please visit the TFC website: http://tfcstatetx.us/SSP. The State Surplus Property
Program can be reached at (512) 463-1990 or storefront.surplus@tfc.state.tx.us.

Federal Surplus Property Program

The Federal Surplus Property Program offers state agencies the opportunity to obtain surplus federal government property at pennies on the
dollar (when comparing TFC's fees to the original value of the property). TFC has a standing inventory of thousands of items at its San Antonio
and Fort Worth Warehouses. If an agency cannot find what it needs in TFC's inventory, then TFC's Federal Program will accept a request, and
notify the agency if/when that item is available. Purchasing from this program is exempt from the typical requirements to obtain bidsand
post solicitations.?

TFC's Federal Surplus Property Program manages the disposition of surplus property donated to the state by federal programs. TFC's Federal
Surplus Property Program requests, warehouses, and transfers surplus federal government equipment to eligible organizations in Texas. TFC
certifies organizations as eligible under federal management regulations to receive and use the property. All state agencies are eligible,
however, agencies must have an active account to be able to obtain property. Private citizens and the general public may not participate in
this program.

Theprogramisnotfunded bythe Legislature butissupported bytherevenues generated from handling fees. This means thatthe cost of
maintaining the staff and facilities are passed on to the program participants in the form of the handling fee. Handling fees will vary according
to condition of the item and demand but are usually significantly lower than the cost of comparable items on the open market. The difference
in value is considered a “donation” from the federal government; hence, participants in the program are referred to as “donee” As a recipient
of surplus property under the Federal Surplus Property Program, the agency is considered a sub-recipient of federal financial assistance. The
fair market value of property received must be reported as part of the Schedule of Expenditures of Federal Awards in an agency’s Annual
Financial Report. Property received through this program are subject to federal handling and use restrictions including the requirement that
the recipient organization keep and use the property for a certain amount of time (usually 12-18 months) before disposing of it. Payment for
handling fees may be made by an Interagency Transfer Voucher (ITV).

For questions about the Federal Surplus Property Program, please contact TFC at 512-463-2688 or federal.surplus@tfc.state.tx.us.

TFCs Federal Surplus Warehouses are located in San Antonio and Fort Worth. For complete details, including a link to complete inventory,
warehouse contact information, and forms, please visit: http://tfc.state.tx.us/FSP.

s TEX.GOV'TCODE§771.003.
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APPENDIX 11
Sample State of Texas Disaster Declaration

PROCLAMATION

BY THE

Guovernor of the State of Texas

TO ALL TO WHOM THESE PRESENTS SHALL COME:

I, GREG ABBOTT, Governor of the State of Texas, do hereby certify that Tropical
Depression Harvey poses a threat of imminent disaster, including severe flooding, storm
surge and damaging winds, in the counties of Aransas, Austin, Bee, Calhoun, Chambers,
Colorado, Brazoria, DeWitt, Fayette, Fort Bend, Galveston, Goliad, Gonzales, Harris,
Jackson, Jefferson, Jim Wells, Karnes, Kleberg, Lavaca, Liberty, Live Oak, Matagorda,
Nueces, Refugio, San Patricio, Victoria, Waller, Wharton, and Wilson, beginning August
23,2017.

THEREFORE, in accordance with the authority vested in me by Section 418.014 of the
Texas Government Code, I do hereby declare a state of disaster in the previously listed
counties based on the existence of such threat.

Pursuant to Section 418.017 of the code, I authorize the use of all available resources of
state government and of political subdivisions that are reasonably necessary to cope with
this disaster.

Pursuant to Section 418.016 of the code, any regulatory statute prescribing the procedures
for conduct of state business or any order or rule of a state agency that would in any way
prevent, hinder or delay necessary action in coping with this disaster shall be suspended
upon written approval of the Office of the Governor. However, to the extent that the
enforcement of any state statute or administrative rule regarding contracting or
procurement would impede any state agency’s emergency response that is necessary to
protect life or property threatened by this declared disaster, I hereby authorize the
suspension of such statutes and rules for the duration of this declared disaster.

In accordance with the statutory requirements, copies of this proclamation shall be filed
with the applicable authorities.

IN TESTIMONY WHEREOF, I
have hereunto signed my name and
have officially caused the Seal of
State to be affixed at my office in the
City of Austin, Texas, this the 23rd
day of August, 2017.

b~

GREG AB
Governor

ATTESTED BY:

(-W FILED IN THE OFFICE OF THE
SECﬁ !ARY OF STATE
w__0'CLOCK

ROLANDO B. PABLOS
Secretary of State AUG 2 3 2017
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APPENDIX 12

Sample Evaluation Criteria and Scoring Strategies

Example 1: Weighted Scores, Scoring Scale, and Price Formula

RFP Solicitation

Evaluation Criteria Weight
Respondent’s Past Performance, Qualifications, and Experience 20%
Respondent’s Proposed Plan for Providing Services 40%
Price 40%
Total: 100%

Possible Scoring Strategy

Use a mathematical formula to determine

PRICE EVALUATION CRITERION . .
the weighted price score.

Price of Lowest Response
Price of Response Being Evaluated x Maximum No. of Available Points* = Weighted Price Score**

*Number of Points Assigned corresponds fo the numerical percentage assigned fo the criterion.
**Do not round.

Evaluators assign a raw score for each criterion using a 100

NON-PRICE point scoring scale. The cumulative score is determined by
EVALUATION CRITERIA converting the raw score for each criterion into a weighted score
using the using the applicable weighted percentage.
RAW SCORE

DESCRIPTION OF CRITERIA (0-100 PTS) WEIGHT WEIGHTED SCORE
Respondent’s Past Performance, Qualifications, and 20%
Experience °
Respondent’s Proposed Plan for Providing Services 40%

Total Weighted Points:

SCORING SCALE - Past Performance, Qualifications, and Experience

Score Rating Definition

Respondent demonstrates a broad range of relevant experience and completed projects within
90-100 Excellent the last three (3) years of similar scale and complexity with atleast one (1) completed contfract
of larger scale and complexity.

80-89 Good Respondent demonstrates abroad range ofrelevant experience and completed projects of similar
scale and complexity within the last 3 years.

Respondent demonstrates relevant experience and completed projects of similar scale and

70-79 Satisfactory complexity within the last 3 years.

; . Respondent demonstrates marginal experience and completed projects of similar or smaller scale
50-69 Marginal and complexity within the last 3 years.

175



} . Respondent demonstrates limited experience. Bidder has either not completed any relevant
1-49 | Unsatisfactory projects within the last 3 years or completed projects were of smaller scale and complexity.
0 Unacceptable | Response does not address requirement.
SCORING SCALE - Proposed Plan for Providing Services
Score Rating Definition
90-100 Excellent Response demonstrates excellent understanding of the requirements. Response clearly details
how provided services will significantly exceed all specified requirements.
80-89 Good Response clearly demonstrates an understanding of the requirements. Response exceeds, to
varying degrees, one or more specifiedrequirements.
) . Response demonstrates an understanding of the requirements. Response satisfies the identified
70-79 Satisfactory requirements in an adequate manner.
50-69 Marginal Response demonstrates only a limited understanding of the requirements. Response has
9 deficiencies, to varying degrees, of one or more specified requirements.
) . Response does not demonstrate an understanding of the requirements. Response contains
1-49 | Unsatisfactory significant deviations from one or more key requirements.
0 Unacceptable | Response doesnot address the requirements orresponse does not meet the minimumrequirements.
Example Score Sheet
Bidder 1 Bidder 2
Evaluation Criteria Weight Raw Data Weighted Raw Data Weighted
Score Score
Respondent’s Past Performance, Qualifications, and
Experience 20% 80 16 100 20
Respondent’s Proposed Plan for Providing Services 40% 80 32 50 20
Price 40% $75 26 $50 40
Total: 100% 74 80
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Example 2: Subcriteria, Maximum Available Points Allocation, Reasonableness of Price

RFO Solicitation

Evaluation Criteria Weight
Respondent’s Past Performance, Qualifications, and Experience 35%
Respondent’s Proposed Plan for Providing Services 35%
Reasonableness of Price 30%
Total: 100%

Possible Scoring Strategy

Points are assigned to each criterion equal to the weight
Evaluation Criteria percentageadvertisedinthesolicitation. Evaluatorsassigna
score within maximum range of points allocated for the criterion.
i i Assigned
Description of Criteria Weight MaX|mun_1 Sl ] :
Points Points
Respondent’s Past Performance, Qualifications,
. 35 35
and Experience
© 1. Respondent’s Past Performance (10) (10)
™
_g 2. Respondent’s Overall Experience &
g Qualifications (i) (10)
& 3. Qualifications & Experience of Respondent’s (15) (15)
Proposed Personnel
Respondent’s Proposed Plan for Providing Services 35 35
Reasonableness of Price 30 30
Total: 100 100

Example Score Sheet

Maxin_lum Assigned Points
Evaluation Criteria Weight P::is:::;e Respondent1 | Respondent 2
Respondent’s Past Performa,nce, Qualifications, 35 35 29 29
and Experience
® 1. Respondent’s Past Performance (10) (10) 8 8
=
o , .
§ 2. Rgzp(;ﬂic:%nf’rignosveroll Experience & (10) (10) 9 8
= .pe . q
¢ i entres a9 | e | w2 13
Respondent’s Proposed Plan for Providing Services 35 35 32 30
Reasonableness of Price 30 30 20 27
Total: 100 100 81 86




APPENDIX 13

Solicitation Announcement Example

SOLICITATION ANNOUNCEMENT

TO: Interested Parties

FROM: Contract Developer Name, Agency Name
RE: Title of Solicitation and Solicitation No.
DATE:

This is an official notification that [Agency Name], an agency of the State of Texas, has issued a Request for Proposals No. (“RFP”)
for [Title of Solicitation]. Please promptly review the RFP posted on the Electronic State Business Daily (“ESBD”) for general information
regarding the solicitation and key deadlines applicable to respondents and responses.

Toreduce costs, [Agency Name] will mail a hard copy of the solicitation only to those requesting a copy. Torequest a copy, an authorized
representative must complete, sign below, and return via email to:

Contract Developer Name

Re: RFPNo.

Email:

Telephonerequests will not be accepted. [Agency Name] will not mail copies to parties that donot complete, sign, and return this formas
instructedinthis notice. [Agency Name] is not responsible for solicitations lostin the mail or delivered after the closing date and time for
submission. This notice does not obligate [Agency Name] to award any contracts as a result of the solicitation.

lunderstand that the complete solicitationis available electronically on the following website: http://www.txsmartbuy.com/sp.

Irequestthat[Agency Name] maila copy of RFP No. , as follows:

Name of Individual or Entity

Address
(include city, state, zip)

Point of Contact:

Telephone Number:

Email Address:
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APPENDIX 14

Pre-Bid /Offer/Proposal Conference Guidelines

Solicitation Content. If a pre-bid/offer/proposal is conducted by the agency, the solicitation must include the following:

¢+ Date and time of the conference. The date must allow sufficient time for respondents to receive and review the solicitation prior
to the conference. Typically, this is at least 10 days after the solicitation is published.

¢ Exact physical location (address and room number) of the conference.

¢ If attendance at the conference is mandatory, then the following statement must be included in the solicitation: “Failure to attend
the pre-bid/offer/proposal conference will result in disqualification of the response.”

+ Agency point of contact information for scheduling site visit appointments, if applicable.

Pre-Conference Activities. Prior to the conference, the Contract Developer typically

¢ finalizes the conference agenda;
¢+ prepares the conference sign-in sheet; and

+ schedulesameetingwiththeagencystaffthatwillattendthe conference,sotheteammayreview, atahighlevel, the
published solicitation documents, the conference agenda, and the conference protocol.

Conference Activities. A typical agenda for a pre-bid/offer/proposal conference is as follows:

¢+ Opening—The Contract Developer provides opening remarks which include the Solicitation Title and Number and the purpose for
the conference.The Contract Developer’s administrative announcements may also include the following:

* Provide notification if the conference is being recorded.
* Advise attendees to turn cell phone alerts off or to vibrate.
* Remind attendeesto sign the sign-in sheet at commencement of the conference, especially if conference is mandatory.

* Inform attendees that answers will be given to questions raised at the conference whenever possible; however, any answer
that changes or affects the solicitation will be reviewed and published in an addendum. Vendors may not rely on verbal answers
that differ from solicitation requirements.

¢ Introduction — Contract Developer introduces agency representatives and explains their roles in the procurement. Depending on
number of vendors attending the conference, the Contract Developer may ask that attendees introduce themselves and identify
the company they are representing. If the conference is mandatory, the Contract Developer will collect sign-in sheets prior to the
solicitation overview/review phase of the conference and, if applicable, site visit.

Solicitation Overview/Review — The solicitation is reviewed page by page or section by section. It is not necessary or
recommended to read the entire document, but the entire document should be addressed. Questions should be answered as the
pages or sections are discussed. Site inspections may be conducted prior to or after the solicitation review, dependingon the
circumstances, but prior to close of the conference. If site inspections are conducted, all attendees should return to conference
room and be permitted to ask any questions that relate to the site inspection. The Contract Developer will take notes of any
addendum items and significant discussions.

¢ Closing Summary —The Contract Developer confirms the changes, if any, that are being considered by the agency and summarizes
any unanswered questions to be addressed by the agency at a later date. Attendees should be reminded that no verbal changes
tothesolicitation are binding on the agency; all changes to the solicitation must be in the form of a written addendum to the
solicitation.

Post-Conference Activities. After the conference, the Contract Developer typically performs the following tasks:

¢ Prior to the end of the conference, if practical, make copies of the sign-in sheet for the attendees;
+ Determine whether theresponse due date should be extended based on questions raised during the conference;
¢+ Preparethequestionandanswerdocumentand,ifapplicable, thesolicitationaddendumwithinputfromthe programstaff;and

¢+ Maintain any conference minutes (may or may not be transcribed) or notes in the procurement file.
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APPENDIX 15

Sample Q&A

Title of Solicitation
Solicitation Number

Official Responsesto Questionsfrom Potential Respondents

[Date posted/issued]

1. Is this a follow-on contract? Is there an incumbent company providing these services? If so, could you tell us
their name?

Response: An incumbent company is not currently providing the requested services.

2. | was wondering if a pre-bid meeting has been arranged for this opportunity? If so, could you give me some
details on it, so we could try and attend

Response: Apre-proposalconferencewillnotbeheldforthisRFP.Refertothe Anticipated Schedule ofEventsonpage
lofthe RFP.

3. The numbering of requirements on page 25 goes from D453 to D455 Is it the State’s intent to skip D4 54 or is
there a requirement missing?

Response: There was a formatting error on page 25 of the RFP; no requirements are missing.

4. What is the name of the current vendor?

Response: Refer to the response to Question No. 1.

5. Is there a page limit for the vendor’s offer?

Response: No; there is not a designated maximum page limit for a proposal submitted in response to this RFP.
However, Section lll, Part 3.1 (Introduction) of the RFP states that conciseness and clarity of content in
proposals are required; vague and general proposals may be considered non-responsive and may result
in disqualification.

6. My company, [Company Name], is a Texas HUB certified vendor Do | have to submit the HSP?

Response: Yes.

7. Will the State consider an extension of the due date to provide greater participation by more vendors?

Response: Refer to Addendum No. 1.
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APPENDIX 16

Sample Solicitation Addendum

Title of Solicitation
Solicitation Number
Addendum No 1

[Date posted/issued]

The solicitation is amended as follows:

1. Section |, Item Number 7 (Deadline for Offers) is deleted and replaced with the following:

7. Deadline for Offers: In Issuing Office No Later Than: Month/Day/Year; 2:00 p.m., Central Time.

2. Section Il, Part D (Key Personnel) is amended by adding the following as new Paragraph 5.

(5) Successful Respondent, at the request of the Agency Project Manager, shall cooperate in all reasonable respects with
contractors retained by Agency in connection with the Services, and any other Agency-designated entities which are
associated withthe Services provided under the contract.

3. The last sentence in the first paragraph of Part P (Timeline) of Section Il is deleted in its entirety.

Acknowledgement of Receipt of Addendum No 1:

Respondent/Entity Name:

Signature of Authorized Representative:

Printed Name, Title:

Date:

Respondent should sign and return this acknowledgement with its response or otherwise acknowledge
Addendum Number 1 in its response.
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APPENDIX 17

Sample Administrative Review Checklist

Administrative Review Checklist

Respondent Name
Respondent Name
Respondent Name
Respondent Name

) )
£ £
I I
= =
whed whed
c c
) )
° °
c c
o o
o o
()] ()]
) ()
(-4 (-4

Response Received by Deadline Y Y Y Y Y N
Required Original and No. of Hard Copies Provided Y Y Y Y Y N/A*
Execution of Offer Signed Y Y Y Y N N/A*
HSP Completed and Signed Y Y Y Y N N/A*
HSP approved by HUB Coordinator Y Y Y Y N N/A*
Response Valid for 90 Days Y Y Y Y Y N/A*

Respondent Questionnaire (description of

offered goods/services, etc.) Completed Y Y Y Y Y N/A®

Three References Provided Y Y Y Y Y N/A*

Mandatory Price Sheet Completed Y Y Y Y N N/A*

Conflict of Interest Form Completed and Signed Y Y Y Y N N/A*

Conflict of Interest Noted N N N N unkn | N/A*

Nondisclosure Agreement Signed Y Y Y Y N N/A*
Response Responsive to Solicitation Y Y Y Y N N

* Late response is not opened. Respondent will be noftified that the response was rejected because it was not timely received.
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APPENDIX 18

Evaluation Committee Guidelines

Note: This procedure is provided as a general guideline for agencies to use and may be customized to meet individual agency needs.

The Contract Developer collects a signed Evaluation Committee Member Non-Disclosure and Conflict of Interest Disclosure Statement
from each committee member. The Contract Developer will check each statement to ensure that it is signed and has not been modified.

For any committee member not in attendance at the scheduled meeting, responses will not be provided until the Non-Disclosure and
ConflictofInterest Disclosure Statementis signed and participationinan evaluationcommittee briefinghasoccurred.

|:| The Contract Developer willhand out evaluation packages to each committee member. Each package should include:

[]
[]

[]

D Copy ofthe Non-Disclosure and Conflict of Interest Disclosure Statement. Committee members should each have a copy of
the Non-Disclosure and Conflict of Interest Disclosure Statement as areminder of their responsibilities.

DCopy of the Evaluation Committee Briefing document (see attached).

|:| Complete copy of the solicitation and any addenda and Q&A documents. (Members should already be familiar with these
documents prior to the meeting).

DCopy of each responsive response received.

|:| Evaluation Committee Member Scoring Matrix. (If hard copy, provide appropriate number of copies for the number of responses
received).

The Contract Developer will go over the briefing document (see attached) with the committee.

The Contract Developer will explain the scoring process and walk through the evaluation scoring matrix to ensure each scoring
committee member understands how the matrix works and how the responses will be evaluated.

Generally, the Contract Developer remains during the meeting to answer any questions which may arise and to ensure proper
procedures are followed. The preferred practice is for the evaluation committee to conduct their evaluations at the same time

in the same room. Sometimes, due to time constraints, remote location of committee members, or other circumstances, it is
not possible for all members to be together for the evaluation. If the evaluation committee conducts their evaluation from
their respective workspaces, the Contract Developer will provide a deadline for when the evaluation scoring matrices are to
be completed.

|:| After the evaluation is completed, the evaluation scoring matrices are submitted to the Contract Developer and maintained in

the procurement file.
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Evaluation Committee Briefing

Committee Members

Committee members must be independent and objective, without any conflict of interest.

Each committee member’s participation should not create even the appearance of impropriety.

Each committee member must comply with the agency and State’s conflict of interest disclosure policies.
Each committee member must sign the Evaluation Committee Member Non-Disclosure and Conflict of Interest Disclosure Statement.

Each committee member must be knowledgeable aboutthe matter under evaluationand add valuetothe process.

Allcommittee members mustattend every evaluation meeting, each oral presentation, and all site visits to respondent premises.

Evaluation/Scoring

Each scoring committee member will independently and impartially score each response using only the evaluation factors and
weights identified in the solicitation.

Scores are not divulged between committee members. Members may ask questions if they are unable to find information, do not
understand information in a response, or require the technical assistance of other members.

Evaluations by the committee are based solely on the written responses, oral presentations or other factors as instructed by the
Contract Developerand assigned attorney for that particular solicitation and consistent with the solicitation.

Committee members may not conduct their own independent research on respondents (such as online research) and may not
consider any independent research or other extraneous information in their scoring.

With approval of the Contract Developer or assigned attorney as applicable, the chair may appoint one or more committee mem-
bersto assist with specificadministrative tasks (such as checking references) which are allowable under the solicitation.

The committee may determine that clarification of the response is necessary prior to scoring. The Contract Developer or the
assigned attorney, as appropriate, will submit written clarification questions to the respondents.

Each committee member will record the scores for each response on the scoring matrix provided by the chair.

Some solicitations may involve multiple scoring rounds to narrow the competitive field. The Contract Developer will brief the com-
mittee if the particular solicitation involves that possibility.

The committee may determine that requests for oral presentations by all or only the top-rated respondents are desirable and con-
sistent with the particular solicitation. The Contract Developer or the assigned attorney, as appropriate, will notify the respondents
about oral presentations.

The chair will tally the individual committee member’s evaluation scores and provide the committee with a master score sheet
showing the total scores.

Each committee member will review the master score sheet to verify the accuracy of the scoring.

Committee members will not lobby each other to change scores; however, the chair may discuss the portions of the responses from
whichthescores werederived to ensure thateach memberunderstood that portion of the solicitation and the response.

The Contract Developer with assistance from the assigned attorney, if needed, will verify that the appropriate method of scoring
was used by each committee member.

The chair will prepare, sign and date the evaluation committee’s master score sheet.

The chair will prepare the appropriate internal approval memo (e.g., recommendation of tentative contract award memo, recom-
mendation to narrow the competitive field memo, recommendation to cancel procurement).
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Confidentiality

o All evaluations and responses are highly confidential and may not be disclosed. The responses must be safeguarded by the com-
mittee members.

¢ Evaluations, including comments made on score sheets, are subject to the Texas Public Information Act. Written comments on
score sheets are not discouraged. Evaluation committee members’ written comments may aid the reviewer in circumstances
where the score is unusually low or high. Evaluation committee member comments are also helpful in the event of a debriefing as
they may assist a respondent in identifying strengths and weaknesses of the response.

+ Committee members may not communicate with respondents or anyone else outside the committee regarding the responses
received or the evaluation process without prior approval of the Contract Developer or the assigned attorney, as appropriate.
Examples of permitted communications are those facilitated by the Contract Developer such as consultations with technical advi-
sors assigned to the committee and attendance at an oral presentation.
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Evaluation Committee Member

Non-Disclosure and Conflict of Interest Disclosure Statement

l, , the undersigned, hereby certify that the following statements are true and correct

andthat/understandand agree to be bound by the commitments contained herein. | am acting at the request of the [Agency Name]
as a participant in the [Name of Procurement].

Iam acting of my own accord and am not acting under duress. | am not currently employed by, noram I receiving
any compensation from, nor have | been the recipient of any present or future economic opportunity, employment,
gift, loan, gratuity, special discount, trip, favor, or service in connection with any responses or involved respondent
in return for favorable consideration. | have no preconceived position on the relative merits of any of the submitted
responses nor have | established a personal preference or position on the worth or standing of any respondent par-
ticipating in this action.

| agree not to disclose or otherwise divulge any information pertaining to the contents, status, or ranking of any
submitted responses to anyone other than the evaluation committee chair or other evaluation committee members.
| understand the terms “disclose or otherwise divulge” to include, but are not limited to, reproduction of any part or
portion of any responses, or removal of same from designated areas without prior authorization from the Contract
Developer. | agree to consult with the assigned Contract Developer or legal counsel, as appropriate, if | have any
questions regarding the guidance provided to the evaluation committee. | agree to perform any and all evaluations of
said submitted responsesinanunbiased manner, tothe best of myability, and with the bestinterest of the State of
Texas paramount in all decisions.

Signature

Printed Name

Date
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Evaluation Committee
Master Score Sheet
for
[Title and No. of Solicitation]

Committee Score

Weight

Criteria (Maximum Respondent
Points Permitted) Name

Respondent Respondent Respondent
Name Name Name

1. | List criterion from solicitation

2.| List criterion from solicitation

3.| List criterion from solicitation

4. List criterion from solicitation

5.| List criterion from solicitation

Total [100 points]

Signature of Evaluation Committee Chair:

Printed Name of Evaluation Committee Chair:

Date:
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APPENDIX 19

Sample Evaluation Committee Member Scoring Matrix

Weight

Criteria (Maximum Respondent
Points Permitted) Name

Respondent
Name

Respondent
Name

Respondent
Name

1. | List criterion from solicitation

2.| List criterion from solicitation

3.| List criterion from solicitation

4. List criterion from solicitation

5.| List criterion from solicitation

Total [100 points]
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APPENDIX 20
Sample Reference Check Form

Telephone Interview Reference Check

For
[Title of Solicitation]

Respondent Name:

Company to be contacted as a Reference:

Name and Title of Designated Reference:

Contact Number for Designated Reference:

Point of Contact Information for Individual Responding
to Reference Check if Different than Point of Contact
Designated in the Response:

Introduction: Hello, my nameis [caller’sname] with [agency name]. We are currently evaluating vendor proposals for
[solicitation title] and checking vendor references. Your name and number were provided to us as a reference for [vendor
name]. Do you have a few minutes to answer some questions?

Questions:

1. Has the vendor provided [description of products/services] to your organizationinthe past 3 years? Yes L] Nol]

2. How long has the vendor provided [description of products/services] to your organization?

3. What is the approximate annual value of the vendor’s contract?

4. Did the vendor stay within budget? Yes L] No [

5. On arating scale of 0 to 3 —where (0) Unsatisfactory, (1) Marginally Satisfactory, (2) Satisfactory, (3) Exceeds
Expectations, and (N/A) Not Applicable —please provide answers to the following questions:

a. How satisfied was your organization with the timeliness of the vendor’s delivery of products or performance
of services under the contract?

ol 101201 31 N/a Ll Declined to Respond [

b. How satisfied was your organization with the skill, knowledge, cooperativeness, and professional manner of the
personnel assigned by the vendor?

ol 101 201 31 N/a Ll Declined to Respond [
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c. How satisfied was your organization with the vendor’s ability to resolve problems?

o[, 101,201,301, N/a Ll Declined to Respond [
d. How satisfied was your organization with the vendor’s customer service?

o[, 101,201,301, N/a Ll Declined to Respond [

e. Overall, how satisfied was your organization with the vendor’s performance?

o[, 101,201,301, N/a Ll Declined to Respond [

6. Do you have any comments? Yes [_| No [

Reference Check Conducted By:

Printed Name:

Date & Time:

Signature:

Reference check activities were unsuccessful for the following reason(s):
[] Designated point of contact declined to answer any questions.
L] Designated point of contact information provided in response was incorrect.

|| Designated point of contact was determined to be “unavailable” after unsuccessful attempts on the following

dates and times:

[_| other:
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APPENDIX 21

List of Preferences

PREFERENCE FOR PRODUCTS OF PERSONS WITH MENTAL RETARDATION OR PHYSICAL DISABILITIES.
TEXAS GOVERNMENT CODE § 2155.441.

(a) The products of workshops, organizations, or corporations whose primary purpose is training and employing individuals having mental
retardation or a physical disability shall be given preference if they meet state specifications regarding quantity, quality, delivery, life
cycle costs, and price.

(b) The workshops, organizations, or corporations shall test the products to the extent necessary to ensure quality in accordance with Sec-
tion 2155.069 and may enter into contracts with a private or public entity to assist with testing.

(c) The commission is not required to purchase products under this section that do not meet formal state specifications developed by the
commission or meet commercial specifications approved by the commission.

PREFERENCE FOR ENERGY EFFICIENT PRODUCTS.
TEXAS GOVERNMENT CODE § 2155.442.

The commission shall give preference to energy efficient products in purchases made under this subtitle if:

(1) the products meet state specifications regarding quantity and quality;and

(2) thecostofthe productisequaltoorlessthan the cost of other similar products that are not energy efficient.

PREFERENCE FOR RUBBERIZED ASPHALT PAVING.
TEXAS GOVERNMENT CODE § 2155.443.

The commission may give preference to rubberized asphalt paving made from scrap tires by a facility in this state in purchases of rubberized
asphaltpavingmaterialifthe costas determinedbyalife-cycle costbenefitanalysis doesnot exceed by morethan 15 percentthe bid cost
of alternative paving materials.

PREFERENCE TO TEXAS AND UNITED STATES PRODUCTS AND TEXAS SERVICES.
TEXAS GOVERNMENT CODE § 2155.444.

(a) The commission and all state agencies making purchases of goods, including agricultural products, shall give preference to those pro-
duced or grown in this state or offered by Texas bidders as follows:

(1) goodsproducedorofferedbyaTexasbidderthatisownedbyaservice-disabled veteranwhoisaTexasresidentshallbegivena
first preference and goods produced in this state or offered by other Texas bidders shall be given second preference, if the cost to
the state and quality are equal; and

(2) agricultural products grown in this state shall be given first preference and agricultural products offered by Texas bidders shall be
given second preference, if the cost to the state and quality are equal.

(b) Ifgoods, includingagricultural products, produced orgrowninthisstate oroffered by Texasbiddersarenotequalin costand quality
tootherproducts, thengoods, includingagricultural products, produced orgrownin otherstates ofthe United States shall be given
preference over foreign products if the cost to the state and quality are equal.

(c) In this section:
(1) “Agricultural products” includes textiles and other similar products.

(1-a) “Service-disabled veteran” means a person who is a veteran as defined by 38 U.S.C. Section 101(2) and who has a service-
connected disability as defined by 38 U.S.C. Section 101(16).

(2) “Texas bidder” means a business:

(A) incorporated in this state;
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(B) that has its principal place of business in this state; or
(C) that has an established physical presence in this state.

(d) The commission and all state agencies making purchase of vegetation for landscaping purposes, including plants, shall give preference
to Texas vegetation native to the region if the cost to the state is not greater and the quality is not inferior.

(c) The commission and all state agencies procuring services shall give first preference to services offered by a Texas bidder that is owned
byaservice-disabled veteran whoisaTexas residentand shall give second preferencetoservices offered by other Texas biddersif:

(1) the services meet state requirements regarding the service to be performed and expected quality; and

(2) thecostoftheservice doesnotexceedthecostofothersimilarservicesof similarexpected quality that are offered by abidder
that is not entitled to a preference under this subsection.

(f) The comptroller and each state agency conducting an advertising campaign that involves the creation or production of a commercial
shall give preference to a commercial production company and advertising agency located in this state if:

(1) the services meet state requirements regarding the service to be performed and regarding expected quality; and

(2) thecostoftheservice doesnotexceedthecostofothersimilarservices of similarexpected quality that are offered by abidder
that is not entitled to a preference under this subsection.

(g) For purposes of Subsection (f), “commercial production company” means a corporation, limited liability company, partnership, or
other private entity that includes as one of its purposes the production of one or more television, film, radio, or other media-related
commercials.

(h) The Music, Film, Television, and Multimedia Office within the office of the governorhas exclusive rulemaking authority for purposes of:
(1) determining whether an advertising campaign is subject to the requirements of this section;
(2) establishing a bid process for purposes of the services described by Subsection (f); and

(3) establishing criteria to determine whether a commercial production company or advertising agency is located in this state for the
purposes of this section.

PREFERENCE UNDER SERVICE CONTRACTS.
TEXAS GOVERNMENT CODE § 2155.4441.

A state agency that contracts for services shall require the contractor, in performing the contract, to purchase products and materials
produced in this state when they are available ata price and time comparable to products and materials produced outside this state.

PREFERENCE FOR RECYCLED, REMANUFACTURED, OR ENVIRONMENTALLY SENSITIVE PRODUCTS.
TEXAS GOVERNMENT CODE § 2155.445.

(a) The commission and state agencies shall give preference to recycled, remanufactured, or environmentally sensitive products, as those
terms are defined by rule of the commission, in purchases made under this subtitle if:

(1) the product meets state specifications regarding quantity and quality;and
(2) theaverage price of the productis not more than 10 percent greater than the price of comparable nonrecycled products.
(b) Thecommissionregularlyshallreview andreviseits procurementprocedures andspecificationsforthe purchase ofgoodsto:

(1) eliminate procedures and specifications that explicitly discriminate against recycled, remanufactured, or environmentally sensitive
products, as those terms are defined by rule of the commission;and

(2) encourage the use of recycled, remanufactured, or environmentally sensitive products.

(c) Indeveloping new procedures and specifications, the commission shall encourage the use of recycled products and products that may
be recycled or reused or that are remanufactured or environmentally sensitive.

(d) Inaddition to the products covered by the definition adopted by rule under this section, in this section “recycled product” includes
recycled steel products. The preference for recycled steel products under this section applies also to products purchased in connection
with projects described by Section 2166.003.
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PURCHASE OF RECYCLED OIL.
TEXAS GOVERNMENT CODE § 2155.447.

The commission, all state agencies, and all state agency employees who purchase motor oil and other automotive lubricants for state-owned
vehiclesshallgive preferencetomotoroilsandlubricantsthatcontainatleast 25 percentrecycledoilifthe costtothe stateand the quality
are comparable to those of new oil and lubricants.

PREFERENCE TO PRODUCTS AND SERVICES FROM ECONOMICALLY DEPRESSED OR BLIGHTED AREA.
TEXAS GOVERNMENT CODE § 2155.449.

(a) In this section, “economically depressed or blighted area” means an area that:
(1) is an economically depressed or blighted area as defined by Section 2306004; or
(2) meets the definition of a historically underutilized business zone as defined by 15 U.S.C. Section 632(p).

(b) The commission and all state agencies procuring goods or services shall give preference to goods or services produced in an economi-
cally depressed or blighted area if:

(1) the goods or services meet state specifications regarding quantity and quality; and

(2) the cost of the good or service does not exceed the cost of other similar products or services that are not produced in an economi-
cally depressed or blighted area.

PREFERENCE FOR PRODUCTS OF FACILITIES ON FORMERLY CONTAMINATED PROPERTY.
TEXAS GOVERNMENT CODE § 2155.450.

The commission and state agencies shall give preference to goods produced at a facility located on property for which the owner has
received a certificate of completion under Section 361,609, Health and Safety Code, if the goods meet state specifications regarding
guantity, quality, delivery, life cycle costs, and price.

VENDORS THAT MEET OR EXCEED AIR QUALITY STANDARDS.
TEXAS GOVERNMENT CODE § 2155.451.

(a) This section applies only to a contract to be performed, wholly or partly, in a nonattainment area or in an affected county, as those terms
are defined by Section 386,001, Health and Safety Code.

(b) The commission and state agencies procuring goods or services may:

(1) give preference to goods or services of a vendor that demonstrates that the vendor meets or exceeds any state or federal environ-
mental standards, including voluntary standards, relating to air quality;or

(2) requirethatavendordemonstratethatthevendor meetsorexceedsanystate or federal environmental standards, including
voluntary standards, relating to air quality.

(c) The preference may be given only if the cost to the state for the goods or services would not exceed 105 percent of the cost of the goods
or services provided by a vendor who does not meet the standards.

PREFERENCE FOR CONTRACTORS PROVIDING FOODS OF HIGHER NUTRITIONAL VALUE.
TEXAS GOVERNMENT CODE § 2155.452.

(a) The commission and state agencies making purchases of food for consumption in a public cafeteria may give preference to contractors
who provide foods of higher nutritional value and who do not provide foods containing trans fatty acids for consumptionin the cafeteria.

(b) Incomplying with this section, the commission and state agencies shall review the Department of Agriculture’s nutrition standards.

193



APPENDIX 22

Texas Required Contract Clauses

In accordance with Section 2262.051(d)(1) of the Texas Government Code, this document identifies the model contract clauses for the essential provisions that an agency mustincludeina
contract to protect the interests of the State. Except as otherwise specifically noted as an “EXCEPTION” in this document, the Texas Required Contract Clauses are required to be included
in both solicitations and contracts.

The wording of the Texas Required Contract Clauses must substantially conform to the Standard Text or Alternate Text. For instance, it is an acceptable practice to remove the reference
to the solicitation for the clause appearing in a contract. Also, the following terms may be revised by the agency as appropriate for conformity with the applicable solicitation and contract
documents: Agency, Respondent, Response, and Solicitation. Examples of conforming terms include, but are not limited to, the following:

+ “Agency” to agency name, Customer, or Client

+ “Respondent” to Bidder, Proposer, Applicant, Contractor, or Vendor

+ “Response” to Bid, Proposal, Offer, or Application

+ “Solicitation” to Invitation for Bids, Request for Proposals, Request for Offers, Request for Applications, Pricing Request, or Request for Qualifications

General guidance is provided along with examples of supplemental text that routinely accompany the required clause. Any additional text included by the agency must not conflict with
or weaken a Texas Required Contract Clause. It is recommended that public procurement professionals seek assistance from agency legal counsel prior to modifying the Standard Text
or Alternate Text as slight variations may result in the agency’s non-compliance with applicable statutes and rules.

Note: The Essential Provisions which must be included in every contract are comprised of (1) the terms necessary for the formation of a legally binding contract and (2) the Texas Required
Contract Terms. For a discussion of the terms necessary for the formation of a legally binding contract, refer to the Texas Procurement and Contract Management Guide.

Legal Authority
in Addition to .
Clause Standard Text Alternate Text TEX GOVT CODE Guidance
§ 2262.051(d)(1)
Antitrust | The undersigned affirms under penalty of perjury of the laws | Respondent representsandwarrantsthat, inaccordance with | TEX GOVT CODE § As directed by Section 2155.005(b) of the Texas
Affirmation | of the State of Texas that (1) in connection with this Response, | Section 2155.005 of the Texas Government Code, | 2155.005 Government Code, the OAG prepared the Antitrust

neither I nor any representative of the Respondent have violated
any provision of the Texas Free Enterprise and Antitrust Act, Tex.
Bus. & Comm. Code Chapter 15; (2) in connection with this
Response, neither Inoranyrepresentative of the Respondent have
violated any federal antitrust law; and (3) neither I nor any
representative of the Respondent have directly or indirectly
communicated any of the contents of this Response to a
competitor of the Respondent or any other company,
corporation, firm, partnership or individual engaged in the same
line of business as the Respondent.

neither Respondent nor the firm, corporation, partnership,
or institution represented by Respondent, or anyone acting
for such a firm, corporation or institution has (1) violated
any provision of the Texas Free Enterprise and Antitrust Act
of 1983, Chapter 15 of the Texas Business and Commerce
Code, or the federal antitrust laws, or (2) communicated
directly or indirectly the contents of this Response to any
competitor orany other person engagedinthe sameline of
business as Respondent.

Certification which is published at www.oag.texas.gov.

The OAG is charged with investigating and prosecuting
violations of the Texas Free Enterprise & Antitrust Act and
the federal antitrust statutes which prohibit anti-
competitive conduct.

Supplemental text to the required clause may include the
following:

Respondent assigns to the Agency all of Respondent’s
rights, title and interest in and to all claims and
causes of action Respondent may have under the
antitrust laws of Texas or the United States for
overcharges associated with this Solicitation or any
resulting contract.
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Clause

Standard Text

Alternate Text

Legal Authority
in Addition to
TEX GOVT CODE

§ 2262.051(d)(1)

Guidance

Assignment

Respondent shall not assign its rights under the contract or
delegate the performance of its duties under the contract without
prior written approval from the Agency. Any attempted
assignment in violation of this provision is void and without effect.

Respondent may not assign the contract or assign, transfer
or delegate, in whole or in part, any of its interest in, or
rights or obligations under, the contract without the prior
written consent of the Agency, and any attempted or
purported assignment, transfer or delegation thereof
without such consent shall be null and void.

TEX GOVT CODE §
2262.056(b)

EXCEPTION: Clause only applies to solicitations and contracts
for services

Section 2262.056 of the Texas Government Code states the
following:

(a) In this section:

(1) “Major information resources project” has the
meaning assigned by Section 2054.003.

(2) “Sensitive personal information” has the meaning
assigned by Section 521.002, Business &
Commerce Code.

(b) A vendor awarded a services contract by a state
agency may not assign the vendor's rights under the
contract to a third party unless the assignment is
approved by the state agency.

(c) At least 14 days before a state agency rejects or
approves a vendor's proposed assignment under
Subsection (b), the state agency shall notify the
Legislative Budget Board of the proposed assignment
if the contract subject to the assignment:

(1) is for a major information resources project; or

(2)involves  storing,  receiving,  processing,
transmitting, disposing of, or accessing sensitive
personal information in a foreign country.

Buy Texas
Affirmation

Inaccordance with Section 2155.4441 of the Texas Government Code,
Respondent agrees that during the performance of acontract for
services it shall purchase products and materials produced in Texas
when they are available at a price and time comparable to products
and materials produced outside this state.

Respondent agrees to comply with Section 2155.4441 ofthe
Texas Government Code, relating to use of service contracts
and the purchase of products and materials produced in
the State of Texas.

Or

Respondent agrees to comply with Section 2155.4441 of the
Texas Government Code, requiring the purchase of products
and materials produced in the State of Texas in performing
service contracts.

TEX GOVT CODE §
2155.4441

EXCEPTION: On a case-by-case basis, and with the advice of
legal counsel, the preface “to the extent applicable” may
be added to the clause in contracts when circumstances
indicate that Section 2155.4441 of the Texas Government Code
does not apply to the transaction; for example, to contracts
thataresolelyfor goods.
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Child Support
Obligation
Affirmation

Under Section 231.006 of the Family Code, the vendor or
applicantcertifiesthattheindividual or businessentitynamed in this
contract, bid or application is not ineligible to receive the specified
grant, loan, or payment and acknowledges that this contract
may be terminated, and payment may be withheld if this
certification is inaccurate.

Under Section 231.006(d) of the Texas Family Code,
regarding child support, Respondent certifies that the
individual or business entity named in this Response is not
ineligible to receive the specified payment and
acknowledges that the contract may be terminated, and
payment may be withheld if this certification is
inaccurate. Furthermore, any Respondent subject to
Section 231.006 of the Texas Family Code, must include in the
Response the names and social security numbers of each
person with at least 25% ownership of the business entity
submitting theResponse.

Or

Under Section 231.006 of the Family Code, the vendor or
applicant certifies that the individual or business entity
named inthis contract, bid or applicationis not ineligibleto
receive the specified grant, loan, or payment and
acknowledges that this contract may be terminated, and
payment may be withheld if this certification is
inaccurate. A bid or an application for a contract, grant,
or loan paid from state funds must include the name and
social security number of the individual or sole proprietor
and each partner, shareholder, or owner with an ownership
interest of at least 25 percent of the business entity
submitting the bid or application.

TEX FAM CODE §§
231.006, 231.302

Section 231.006(d) of the Texas Family Code mandates the
use of statutorily specified text.

Section 231.006(a) of the Texas Family Code provides thata
child support obligor who is more than 30 days delinquent
in paying child support and a business entity in which the
obligor is a sole proprietor, partner, shareholder, or owner
with an ownership interest of atleast 25 percent is not eligible
to: (1) receive payments from state funds under a contract
to provide property, materials, or services; or (2) receive a
state-funded grant or loan.

In situations where Responses are submitted to the agency via
unencrypted email, Responses should only contain the last four
digits of the SSN in order to comply with the sensitive
personal information acquisition requirements of Section
2054.1125 of the Texas Government Code. In the event a
Respondent is subject to Section 231.006 of the Texas Family
Code, the agency, in accordance with its information
security protocol, should request the Respondent to submit
the complete social security number via separate, secure
transmission prior to conducting the evaluation.

Supplemental text to the required clause may include the
following:

FEDERAL PRIVACY ACT NOTICE: This notice is given
pursuanttothe Federal Privacy Act. Disclosure of your Social
Security Number (SSN) is required under Section
231.006(c) and Section 231.302(c)(2) of the Texas
Family Code. The Social Security number will be used to
identify persons that may owe child support and will be kept
confidential to the fullest extent allowed under Section
231.302(e) of the Texas Family Code.
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Legal Authority

in Addition to .
Clause Standard Alternate Text TEX GOVT CODE Guidance
Text

§ 2262.051(d)(1)
Computer Respondent certifies its compliance with Subchapter Y, | IfRespondentissubmittingaResponseforthepurchase or | TEX HEALTH & EXCEPTION: Clause only applies to solicitations and
Equipment Chapter 361 of the Texas Health and Safety Code and the | lease of computer equipment, then Respondent certifies | SAFETY CODE § contracts for the purchase or lease of computer
Recycling Texas Commission on Environmental Quality rules in 30 TAC | that it is in compliance with Subchapter Y,Chapter 3610f | 361.965(c) equipment, which is defined in Section 361.962(2) of the Texas
Chapter 328. the Texas Health and Safety Code related to the Computer 1 TAC §217.10 Health and Safety Code as “a desktop or notebook computer
Program Equipment Recycling Program and the Texas Commission on ' and includes a computer monitor or other display device

Environmental Quality rulesin 30 TAC Chapter 328. 30 TAC §§328.131- | thatdoesnotcontainatuner.”
15 Section 361.965(c) of the Texas Health and Safety Code
states the following:

(c) A state agency that purchases or leases computer
equipment shall require each prospective bidder to
certify the bidder's compliance with this
subchapter. Failure to provide that certification
renders the prospective bidder ineligible to
participate in thebidding.

Contracting In accordance with Section 552.372 of the Texas | Respondent represents and warrants that it will comply | TEX GOVT CODE § EXCEPTION: Clause only applies to certain solicitations and
Information Government Code, Respondent agrees to (1) preserve all | with the requirements of Section 552.372(a) of the Texas | 552.372 contracts.
Responsibilities contracting information related to the contract as provided | Government Code. Except as provided by Section Section 552.371(a) of the Texas Government Code states the

by the records retention requirements applicable to the
Agency for the duration of the contract, (2) promptly provide
to the Agency any contracting information related to the
contract that is in the custody or possession of the
Respondent on request of the Agency, and (3) on
termination or expiration of the contract, either provide at
no cost to the Agency all contracting information related to
the contract that is in the custody or possession of the
Respondent or preserve the contracting information related
to the contract as provided by the records retention
requirements applicable to the Agency. Except as provided
by Section 552.374(c) of the Texas Government Code, the
requirements of Subchapter J, Chapter 552, Government
Code, may apply to the contract and the Respondent agrees
that the contract can be terminated if the Respondent
knowingly or intentionally fails to comply with a requirement
of that subchapter.

552.374(c) of the Texas Government Code, the
requirements of Subchapter J, Chapter 552 of the
Government Code, may apply to the contract and the
Respondent agrees that the contract can be terminated if
the Respondent knowingly or intentionally fails to comply
with a requirement of that subchapter.

following:

() This section applies to an entity that is not a governmental
body that executes a contract with a governmental body
that:

(1) has a stated expenditure of at least $1 million in public
funds for the purchase of goods or services by the
governmental body; or

(2) results in the expenditure of at least $1 million in public
funds for the purchase of goods or services by the
governmental body in a fiscal year of the governmental
body.

Section 552.372 of the Texas Government Code states the
following:

(a) A contract described by Section 552.371 must require a
contracting entity to:

(1) preserve all contracting information related to the
contract as provided by the records retention
requirements applicable to the governmental body
for the duration of the contract;

(2) promptly provide to the governmental body any
contracting information related to the contract that is
in the custody or possession of the entity on request
of the governmental body; and

(3) on completion of the contract, either:
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(A) provide at no cost to the governmental body all
contracting information related to the contract
that is in the custody or possession of the entity;
or

(B) preserve the contracting information related to the
contract as provided by the records retention
requirements applicable to the governmental body.

(b) Unless Section 552.374(c) applies, a bid for a contract
described by Section 552.371 and the contract must
include the following statement: “The requirements of
Subchapter J, Chapter 552, Government Code, may apply
to this (include “bid” or “contract” as applicable) and the
contractor or vendor agrees that the contract can be
terminated if the contractor or vendor knowingly or
intentionally fails to comply with a requirement of that
subchapter.”

(c) A governmental body may not accept a bid for a contract
described by Section 552.371 or award the contract to an
entity that the governmental body has determined has
knowingly or intentionally failed to comply with this
subchapter in a previous bid or contract described by that
section unless the governmental body determines and
documents that the entity has taken adequate steps to
ensure future compliance with the requirements of this
subchapter.

Cybersecurity
Training

Respondent represents and warrants that it will comply with
the requirements of Section 2054.5192 of the Texas
Government Code relating to cybersecurity training and
required verification of completion of the training program.

If Respondent has access to any state computer system
or database, Respondent shall complete cybersecurity
training and verify completion of the training program
to the Agency pursuant to and in accordance with Section
2054.5192 of the Government Code.

Or

Respondent shall ensure that any Respondent
employee or subcontractor employee who has access to
a state computer system or database shall complete a
cybersecurity training program certified under Section
2054.519 of the Texas Government Code. Such training
is required to occur during the contract term and the
renewal period. Respondent shall provide Agency with
verification of the completion of the requisite training

TEX GOVT CODE §
2054.5192

EXCEPTION: Clause only applies to solicitations and contracts
where contractors have access to a state computer system or
database.

Section 2054.5192 of the Texas Government Code states the
following;

(a) In this section, "contractor" includes a subcontractor,
officer, or employee of the contractor.

(b) A state agency shall require any contractor who has access
to a state computer system or database to complete a
cybersecurity training program certified under Section
2054.519 as selected by the agency.

(c) The cybersecurity training program must be completed by
a contractor during the term of the contract and during
any renewal period.

(d) Required completion of a cybersecurity training program
must be included in the terms of a contract awarded by a
state agency to a contractor.

(e) A contractor required to complete a cybersecurity training
program under this section shall verify completion of the
program to the contracting state agency. The person who
oversees contract management for the agency shall:

(1) report the contractor's completion to the department; and

(2) periodically review agency contracts to ensure compliance
with this section.
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Dealings
with Public
Servants
Affirmation

Respondent has not given, offered to give, nor intendstogive
at any time hereafter any economic opportunity, future
employment, gift, loan, gratuity, special discount, trip, favor, or
service to a public servant in connection with the submitted
Response.

Pursuant to Section 2155.003 of the Texas Government
Code, Respondent represents and warrants that it has not
given, offeredtogive, norintendsto give atany time hereafter
any economic opportunity, future employment, gift, loan,
gratuity, special discount, trip, favor, or service to a public
servantin connection with the contract.

TEX GOVT CODE
§§ 572.051(a)(1),
2155.003

34 TAC § 20.157

Employees of agencies that perform purchasing functions under
the delegated authority of SPD shall adhere to the same
ethical standards as CPA employees, and shall avoid all
conflicts of interest in their purchasing activities.

The Texas Ethics Commission administers and enforces
Section 2155.003 of the Texas Government Code and has
adopted rules at 1 TAC§§ 45.1, 45.3, 45.7.

Debts and
Delinquencies
Affirmation

Respondent agrees that any payments due under the contract
shall be applied towards any debt or delinquency that is owed to
the State of Texas.

Respondent agrees that any payments due under the
contractshall be directly applied towardseliminatingany debt
or delinquency it has to the State of Texas including, but not
limited to, delinquent taxes, delinquent student loan
payments, and delinquent child support.

Or

Respondent acknowledges and agrees that, to the extent
Respondent owes any debt including, but not limited to,
delinquent taxes, delinquent student loans, and child
support owed tothe State of Texas, any payments or other
amounts Respondent is otherwise owed under the contract
may be applied toward any debt Respondent owes the
State of Texas until the debt is paid in full. These
provisions are effective at any time Respondent owes any
such debt or delinquency.

TEX GOVT CODE §
2252.903
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Clause

Standard Text

Alternate Text

Legal Authority

in Addition to
TEX GOVT CODE
§ 2262.051(d)(1)

Guidance

Disaster
Recovery Plan

In accordance with 13 TAC § 6.94(a)(9), Respondent shall
provide to Agency the descriptions of its business continuity and

disaster recoveryplans.

Upon request of Agency, Respondent shall provide the
descriptions of its business continuity and disaster
recovery plans.

Or
Upon request of Agency, Respondent shall provide copies

of its most recent business continuity and disaster
recovery plans.

TEX GOVT CODE §
441.190

13 TAC § 6.94(a)(9)

EXCEPTION: Clauseis recommended for all contracts but isan
Essential Clause for solicitations and contracts with vendors
thathave custody of vital staterecords.

13 TAC § 6.94(a)(9) states that each state agency must
require all third-party custodians of records to provide the
state agency with descriptions of their business continuity
and/or disaster recovery plans as regards to the protection of
the state agency's vital state records.

The term ‘“vital state record” is defined in Section
441.180(13) of the Texas Government Code tomeanany state
record necessaryto:

(A) the resumption or continuation of state agency

operationsinan emergency or disaster;
(B) the re-creation of the legal and financial status of the
agency; or
(C) the protection and fulfillment of obligations to the
people of thestate.

Supplemental text to the required clause may provide
additional details regarding the required business
continuity and disaster recovery plans (e.g., title and date
of plan).

Disclosure of
Prior State
Employment

In accordance with Section 2254.033 of the Texas Government Code,
relating to consulting services, Respondent certifies that it does
not employ an individual who has been employed by Agency or
another agency at any time during the two years preceding
the submission of the Response or, in the alternative,
Respondent has disclosed in its Response the following: (i) the
nature of the previous employment with Agency or the other
agency; (ii) the date the employment was terminated; and (iii) the
annual rate of compensation for the employment at the time of

its termination.

TEX GOVT CODE §
2254.033

EXCEPTION: Clause only applies to solicitations and
contracts for consulting services under Chapter 2254 of the
Texas GovernmentCode.

Section 2254.034 of the Texas Government Code states the
following:

(@) A contract entered into in violation of Sections
2254.029 through 2254.031 is void.

(b) A contract entered into with a private consultant who
did not comply with Section 2254.033 s void.

(c) Ifacontractisvoid under this section:

(1) the comptroller may not draw a warrant or
transmit money to satisfy an obligation under the
contract; and

(2) a state agency may not make any payment
under the contract with state or federal money or
money heldin or outside the state treasury.

(d) This section applies to all consulting services
contracts, including renewals, amendments, and
extensionsof consulting services contracts.
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Legal Authority

Clause Standard Text Alternate Text '::xA:(c)l\llt:'(::no:)(:a Guidance
§ 2262.051(d)(1)
Dispute The dispute resolution process provided for in Chapter 2260 of the | Disputes arising under the contract shall be resolved in | TEX GOVT CODE § EXCEPTION: See “Dispute Resolution (Engineering,
Resolution | Texas Government Code must be used to attempttoresolveany | accordance with the dispute resolution process provided in | 2260.004 Architectural, or Construction Services)”
(General) dispute arising under the contract. Chapter 2260 oftheTexasGovernmentCog(:. Section 2260.004 of the Texas Government Code states the

The dispute resolution process provided for in Chapter 2260
of the Texas Government Code must be used to attempt
to resolve any dispute arising underthe contract.

If the Contractor’s claim for breach of Contract cannot be
resolved informally with the Agency, the claim shall be
submitted to the negotiation process provided in Chapter
2260. To initiate the process, the Contractor shall submit
written notice, as required by Chapter 2260, to the
individual identified in the Contract for receipt of notices.
Any informal resolution efforts shall in no way modify the
requirements or toll the timing of the formal written notice of
aclaimfor breachof contract required under §2260.051 of
the Texas Government Code. Compliance by the Contractor
with Chapter 2260 is a condition precedent to the filing of a
contested case proceeding under Chapter 2260.

The contested case process provided in Chapter 2260 is the
Contractor’s sole and exclusive process for seeking a remedy
for an alleged breach of Contract by the Agency if the parties
are unable to resolve their disputes as described above.

Notwithstanding any other provision of the Contract to the
contrary, unless otherwise requested or approved inwriting
by the Agency, the Contractor shall continue performance
and shall not be excused from performance during the period
any breach of contract claim or while the dispute is pending.
However, the Contractor may suspend performance
during the pendency of such claim or dispute if the
Contractor has complied with all provisions of Section
2251.051, Texas Government Code, and such suspension of
performance is expressly applicable and authorized under
that law.

following:

(a) Each unit of state government that enters into a
contract to which this chapter applies shall include asa
term of the contract a provision stating that the
dispute resolution process used by the unit of state
government under this chapter must be used to
attempt to resolve a dispute arising under the
contract.

(b) The attorney general shall provide assistance to aunit
of state government in developing the contract
provision required by this section.

Supplemental text to the required clause may include specific
details of theagency's dispute resolution process adopted by
rule.

201




Clause

Standard Text

Alternate Text

Legal Authority
in Addition to

TEX GOVT CODE

§ 2262.051(d)(1)

Guidance

Dispute
Resolution

(Engineering,
Architectural, or
Construction
Services)

Subject to Texas Government Code, Section 2260.002, the
dispute resolution process provided forin Chapter 2260 of the Texas
Government Code and set forth below in subsections (a)-(d) shall
be used by the parties to attempt to resolve all disputes arising
under this contract. In accordance with the Texas Civil Practice
and Remedies Code, Section 114.005, the parties agree claims
encompassed by Texas Government Code, Section 2260.002(3)
and Texas Civil Practice and Remedies Code Section 114.002
shall be governed by the dispute resolution process set forth below
in subsections (a)- (d).

(a) Notwithstanding Texas Government Code, Chapter
2260.002(3) and Chapter 114.012 and any other
statute or applicable law, if the Respondent’sclaim for
breach of contract cannot be resolved by the parties in the
ordinary course of business, Respondent may make a
claim against Agency for breach of contract and the
Agency may assertacounterclaimagainstthe Respondent
as is contemplated by Texas Government Code, Chapter
2260, Subchapter B. In such event, Respondent must
provide written notice to Agency of a claim for breach of
the contract not later than the 180th day after the date
of the event giving rise to the claim. The notice must state
with particularity:

(1) the nature of the alleged breach; (2) the amount the
Respondent seeks as damages; and (3) the legal theory
of recovery.

—
=
-

The chief administrative officer, or if designated in the
contract, another officer of the Agency, shall examine the
claim and any counterclaim and negotiate with the
Respondent in an effort to resolve them. The
negotiation must begin no later than the 120th day after
the date the claim is received, as is contemplated by Texas
Government Code, Chapter 2260, Section 2260.052.

(c) If the negotiation under paragraph (b) above results in the
resolution of some disputed issues by agreement or in a
settlement, the parties shall reduce the agreement or
settlement to writing and each party shall sign the
agreement or settlement. A partial settlement or
resolution of aclaim does not waive a party'srights under
this contract as to the parts of the claim that are not
resolved.

TEX. CIV. PRAC. &
REM. CODE CH 144

EXCEPTION: Clause only applies to solicitations and
contracts for engineering, architectural, or construction
services.

Under Chapter 114 of the Texas Civil Practices and
Remedies Code, a claim for breach of a contract for
engineering, architectural, or construction services or for
materials related to those services, in which the amount
of controversy is not less than $250,000 can be brought
directly in district court without exhausting the
administrative requirements of Chapter 2260 of the
Texas Government Code. Consult with legal counsel
regarding applicability of this clause.
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Legal Authority

in Addition to .
Clause Standard Text Alternate Text TEX GOVT CODE Guidance
§ 2262.051(d)(1)
Dispute (d) If a claim is not entirely resolved under paragraph (b)
Resolution above, on or before the 270th day after the date the claim isfiled
with Agency, unless the parties agree in writing to an
(Engineering, extension of time, the parties may agree to mediate a claim
Architectural, or made under this dispute resolution procedure. This dispute
Constructi resolution procedure is the Respondent’s sole and exclusive
ons r_uc ion process for seeking aremedy for an alleged breach of contract
Services) by the Agency if the parties are unable to resolve their

=

disputesas describedinthissection.

Nothing in the contract shall be construed as a waiver of
the state’s or the Agency’s sovereign immunity. This
contract shall not constitute or be construed as a waiver
of any of the privileges, rights, defenses, remedies, or
immunities available to the State of Texas. The failure to
enforce, oranydelay inthe enforcement, of any privileges,
rights, defenses, remedies, orimmunities available to the
State of Texas underthis contract or under applicable law
shall not constitute a waiver of such privileges, rights,
defenses, remedies orimmunities or be considered asa basis
for estoppel. Agency does not waive any privileges, rights,
defenses, orimmunities available to Agency by entering into
this contract or by its conduct, or by the conduct of any
representative of Agency, prior to or subsequent to
entering into thiscontract.

(f) Compliance with the dispute resolution process provided

for in Texas Government Code, Chapter 2260,
subchapter B and incorporated by referencein subsection
(a)-(d) above is a condition precedent to the
Respondent:

(1) filing suit pursuant to Chapter 114 of the Civil
Practices and Remedies Code; or

(2) initiating a contested case hearing pursuant to
Subchapter C of Chapter 2260 of the Texas
Government Code.
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Clause

Standard Text

Alternate Text

Legal Authority
in Addition to
TEX GOVT CODE

§ 2262.051(d)(1)

Guidance

Entities
that Boycott
Israel

If Respondent is required to make a certification
pursuant to Section 2271.001 of the Texas
Government Code, Respondent certifies that
Respondent does not boycott Israel and will not
boycott Israel during the term of the contract
resulting from this solicitation. If Respondent does
not make that certification, Respondent must
indicate that in its Response and state why the
certification is not required.

Pursuant to Section 2271.002 of the Texas
Government Code, Respondent certifies that
either (i) it meets an exemption criteria under
Section 2271.002; or (ii) it does not boycott
Israel and will not boycott Israel during the
term of the contract resulting from this
solicitation. Respondent shall state any facts
that make it exempt from the boycott
certification in its Response.

OR
Respondent represents and warrants that (1) it
does not, and shall not for the duration of the
contract, boycott Israel or (2) the verification
required by Section 2271.002 of the Texas
Government Code does not apply to the
contract. If circumstances relevant to this
provision change during the course of the
contract, Respondent shall promptly notify
Agency.

TEX GOVT CODE §
2270.002

EXCEPTION: Clause only applies to certain solicitations
and contracts.

Section 2271.002 of the Texas Government Code states

the following:

(a) This section applies only to a contract that:

(1) is between a governmental entity and a
company with 10 or more full-time employees;
and

(2) has a value of $100,000 or more that is to be
paid wholly or partly from public funds of the
governmental entity.

(b) A governmental entity may not enter into a
contract with a company for goods or services
unless the contract contains a written verification
from the company that it:

(1) does not boycott Israel; and

(2) will not boycott Israel during the term of the
contract.

Section 2271.001(2) of the Government Code defines
“company" to be the meaning assigned by Section
808.001 of the Texas Government Code, except that the
term does not include a sole proprietorship.

E-Verify
Program

Respondent certifies that for contracts for services,
Respondent shall utilize the U.S. Department of Homeland
Security's E-Verify system during the term of the contract to
determine the eligibility of:

1. all persons employed by Respondent to perform duties
within Texas; and

2. all persons, including subcontractors, assigned by
Respondent to perform work pursuant the contract
within the United States of America.

Respondent certifies that it utilizes and will continue to
utilize the U.S. Department of Homeland Security’s E-Verify
system to determine the eligibility of:

1. all persons employed to perform duties within
Texas duringthe term of the contract; and

2. all persons, including subcontractors, assigned by
Respondent to perform work pursuant to the
contract withinthe United States of America.
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Executive Order No.
RP-80

Tex. Atty Gen. Op.
No. KP-70 (2016)

EXCEPTION: Clause only applies to solicitations and
contracts for services from agencies that are under the
direction of theGovernor.

EXCEPTION: Ona case-by-case basis, and in consultation with
legal counsel, the preface “to the extentnot prohibited
by federal law or regulation” may be added to the clause in
contracts when circumstances indicate that strict compliance
with the required clause isinconsistent with current federal
law or regulation.

Supplemental text to the required clause may include the

following:




If it is determined that Respondent has violated the
certifications set forth in this Section, then (1)
Respondent shall be in breach of contract, (2) Agency
shall have the option to terminate the contract for cause
without prior notice, and (3) in addition to any other rights
or remedies available to Agency under the contract,
Respondent shall be responsible for all costs incurred by
Agency to obtain substitute services to replace the
terminated contract.
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Legal Authority

in Addition to .
Clause Standard Text Alternate Text TEX GOVT CODE Guidance
§ 2262.051(d)(1)
Excess The contract is subject to termination or cancellation, without | Any contractresultingfromthis Solicitationis contingent upon | TEX CONST Art III | EXCEPTION: Clause is recommended for every contract but
Obligations penalty to Agency, either in whole or in part, subject to the | the continued availability of lawful appropriations by the | § 49a constitutes an Essential Clause for any contract with a term
Prohibited availability of state funds. TexasLegislature. that crosses the biennium.
Or The Texas Constitution and the General Appropriations Act
Respondent Understands that all obligations of Agency TEX CONST Art VIIL prohibit an agency fromlincurring obligations !n excess of
under the contract are subject to the availability of state §6 amounts lawfuly appropriated by the Texas Legislature over
funds. If such funds are not appropriated or become the courseofa blenmum.Therefore,any|n§ta||ment purphqse,
unavailable, the contract may be terminated by Agency. General lease, or any other type of purlchasge wh|_ch incurs an obligation
Appropriations Act beyond the current appropriations is _s_tnctly prohibited, unless
Or House Bill 1 86th’ such obligation is expressly conditioned upon continued
The contract shall not be construed as creating adebt on | R s, at Art IX, § 6,03 | e9islative appropriation. For information regarding the one
behalf of Agency in violation of Article I1I, Section 49a of the ' exception to the prohibition against incurring - excess
Texas Constitution. Respondent understands that all obligations, refer to the “Termination for Non-Appropriations,
obligations of Agency under the contract are subject to the Excess Obligations Prohibited” Section of the Guide.
availability of state funds. Penalty for Requisitioning Officer or Employee. If General
Or Appropriations Act, House Bill 1, 86th R.S. at Article IX,
The contract is subject to termination or cancellation, Section 6'03. is yiolated, the State Auditor shall cgrtif_y the
without penalty to Agency, either in whole or in part, fact of tge V|o|art1|o|r|1 dandd the amount of thg 0\|/er-ob||gr?t|on to
subject to the availability of state funds. Agency is astate CPA, and CPA shall deduct an amount equivalent to the over-
. . . obligation from the salary or other compensation due to the
agency whose authority and appropriations are subject to ble disbursi isitioning offi |
actions of the Texas Legislature. If Agency becomes resdpon5||b eh Isbursing or ;equm oning gl‘ Icer or empioyee,
subject to a legislative change, revocation of statutory and apply the amount to the payment oblgation.
authority, or lack of appropriated funds that would render Supplemental text to the required clause may include the
either Agency’s or Respondent’s delivery or performance following to clarify the effect of the termination in advance
under the contract impossible or unnecessary, the contract will paymentsituationssuch assoftware procurements:
be terminated or cqncelled andbede_emednuIIanQvoid.Inthe Termination under this Section shall not affect
event ofa_tlel.'rm|tn?)te|30|r_1 t())|r iancellatu;n ur}der th'z Section, Agency's right to use previously paid licensed software
Agency Wil not be liable to Respondent for any damages, through the term of each such license, or any maintenance
that are caused or associated with such termination, or orsupportpaidpriortosuchtermination
cancellation, and Agency will not be required to give prior '
notice.
Excluded | Respondent certifies that it is not listed in the prohibited vendors list | Respondent certifies that it is not listed in the prohibited | Executive Order No. EXCEPTION: Clause applies as long as Executive Order No.
Parties | authorized by Executive Order No. 13224, "Blocking Property and | vendors list authorized by Executive Order No. 13224, | 13224 13224 is ineffect.

Prohibiting Transactions with Persons Who Commit, Threaten to
Commit, or Support Terrorism”, published by the United States

Department of the Treasury, Office of Foreign Assets Control.

“Blocking Property and Prohibiting Transactions with
Persons Who Commit, Threaten to Commit, or Support
Terrorism”, published by the United States Department of
the Treasury, Office of Foreign Assets Control.

Executive Order 13224 (Blocking Property and Prohibiting
Transactions with Persons Who Commit, Threaten to
Commit, or Support Terrorism), was issued by President
George W. Bush on September 23, 2001, as a response to the
attacks on September 11, 2001.
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Clause

Standard Text

Alternate Text

Legal Authority

in Addition to
TEX GOVT CODE
§ 2262.051(d)(1)

Guidance

Executive
Head of a
State Agency
Affirmation

Under Section 669.003 of the Texas Government Code,
Respondent certifies that it does not employ, or has disclosed its
employment of, any former executive head of the Agency.
Respondent must provide the following information in the
Response.

Name of Former Executive:

Name of State Agency:
Date of Separation from State agency:
Position with Respondent:

Date of Employment with Respondent:

In accordance with Section 669.003 of the Texas
Government Code, relating to contracting with the
executiveheadof astateagency, Respondent certifies that
itis not (1) the executive head of the Agency, (2) aperson
whoatanytimeduringthefouryearsbefore the date of the
contract was the executive head of the Agency, or (3) a
person who employs a current or former executive head of
the Agency.

Or

Under Section 669.003 of the Texas Government Code,
relating to contracting with an executive head of astate
agency, Respondent represents that no person who
served as an executive of Agency, in the past four (4)
years, was involved with or has any interest in the
contract. If Respondent employs or has used the services
of a former executive of Agency, then Respondent shall
provide thefollowinginformationintheResponse: name of
theformer executive, thename of the stateagency, the date
of separation from the state agency, the position held with
Respondent, and the date of employment withRespondent.

TEX GOVT CODE §
669.003

Section 669.003 of the Texas Government Code states the
following:

A state agency may not enter into a contract with the
executive head of the state agency, with a person who at
anytimeduringthefouryearsbeforethe dateof the contract
was the executive head of the state agency, or with a
person who employs a current or former executive
head of a state agency affected by this section, unless
the governing body:

(1) votes, in an open meeting, to approve the
contract; and

(2) notifies the Legislative Budget Board, not later than
the fifth day before the date of the vote, of the terms
of the proposed contract.

False
Statements

Respondent represents and warrants that all statements and
information prepared and submitted in this document are current,
complete, true, and accurate. Submitting a Response with a false
statement or material misrepresentations made during the
performance of a contract is a material breach of contract and
may void the submitted Response and any resulting contract.

IfRespondent signsthe Response withafalse statement or
it is subsequently determined that Respondent has
violated any of the representations, warranties,
guarantees, certifications, or affirmations included in the
Response, Respondent will be in default under the contract
and Agency may terminate or void the contract.

Or

The undersigned certifies that the information contained in this
Response is accurate and complete.

Or

Othertextthatspecifiesthatthe Response was reviewed
for accuracy and completeness by Respondent prior to
submission to the Agency.

TEX GOVT CODE §
2155.077(a)(2)

EXCEPTION: Clause is recommended for every contract but
constitutes an Essential Clausefor solicitations.

Under SPD's debarment rules at 34 TAC § 20.585, the
director of SPD may debar a contractor for a period of nomore
than five years upon a finding that the contractor committed
fraud in the procurement or performance of the contract,
including the submission of falsified documents by the
contractor or any person under the direction or control of
the contractor.
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Clause

Standard Text

Alternate Text

Legal Authority

in Addition to
TEX GOVT CODE
§ 2262.051(d)(1)

Guidance

Financial
Participation
Prohibited
Affirmation

Under Section 2155.004(b) of the Texas Government Code,
Respondent certifies that the individual or business entity
named in this Response or contract is not ineligible to receive the
specified contract and acknowledges that the contract may be
terminated and payment withheld if this certification is inaccurate.

Pursuant to Section 2155.004(a) of the Texas Government
Code, Respondent certifies that neither Respondent nor
any person or entity represented by Respondent has
received compensation from Agency to participate in the
preparation of the specifications or solicitation onwhich this
Response Or contract is based. Under Section 2155.004(b) of
the Texas Government Code, Respondent certifies that the
individual or business entity named in this Response or
contractisnotineligibletoreceivethe specified contract and
acknowledges that the contract may be terminated, and
payment withheld ifthis certification isinaccurate.

TEX GOVT CODE §
2155.004

Section 2155.004(b) of the Texas Government Code
mandates the use of statutorily specified text.

Supplemental text to the required clause may include the
following:

This Section does not prohibit a Respondent or
contract participant from providing free technical
assistance.

Foreign
Terrorist
Organizations

Respondent represents and warrants that it is not engaged in
business with Iran, Sudan, or a foreign terrorist organization, as
prohibited by Section 2252.152 of the Texas Government Code.

Section 2252.152 of the Texas Government Code
prohibits Agency from awarding a contract to any person
who does business with Iran, Sudan, or a foreign terrorist
organization as defined in Section 2252.151 of the Texas
Government Code. Respondent certifies that it not ineligible
to receive the contract.

Or

In accordance with Texas Government Code, Chapter 2252,
Subchapter F, Respondent hereby represents and warrants
thatitis not acompany identified on the lists prepared and
maintained under Texas Government Code

§§ 806.051 (companies with business operations in
Sudan),807.051 (companieswithbusinessoperationsin Iran),
or 2252.153 (companies known to have contracts with or
provide supplies or servicestoa foreign terrorist organization).
Notwithstanding the foregoing, a company that the United
States governmentaffirmatively declares tobeexcludedfrom
its federal sanctions regime relating to Sudan, Iran, or to a
foreign terrorist organization, is not subject to contract
prohibition under this clause. A company claiming such
exemption must submit the official copy of the declaration.

TEX GOVT CODE §
2252.152

Section 2252.152 (Contracts With Companies Engaged In
Business With Iran, Sudan, Or Foreign Terrorist
Organization Prohibited) of the Texas Government Code
states the following:

A governmental entity may not enter into a
governmental contract with a company that is
identified on a list prepared and maintained under
Section 806.051, 807.051, or 2252.153.

In accordance with Section 2252.153 of the Texas
Government Code, CPA has posted on its website a list of
companies known to have contracts with or provide supplies
or services to a foreign terrorist organization.

208




Legal Authority

in Addition to .
Clause Standard Text Alternate Text TEX GOVT CODE Guidance
§ 2262.051(d)(1)
Former Agency | Respondent represents and warrants that none of its | In accordance with Section 2252.901 of the Texas | TEX GOVT CODE § EXCEPTION: Clause only applies to solicitations and
Employees employees including, but not limited to, those authorized to provide | Government Code, Respondent represents and warrants that | 2252.901 contracts that are employment contracts or professional
services under the contract, were former employees of the Agency | none of its employees including, but not limited to, those services and consulting services contracts under Chapter 2254
during the twelve (12) month period immediately prior tothe date | authorized to provide services under the contract, were of the Texas Government Code, if appropriated money will
of execution of the contract. former employees of the Agency during the twelve be used to make payments under the contract. Section
(12) month period immediately prior to the dateof 2252.901(a) of the Texas Government Code provides a
execution of the contract. narrow exception to the prohibition with regards to the
0 professional services contracts.
' Section 2252.901(a) of the Texas Government Code states the
For pf'OfESSfOHG/ services procurements fo||0wing:
In aCCOrdance W|th Section 2252.901 Of the TeXaS A State agency may not enter into an emp|0yment
Government Code, Respondent represents and warrants that contract, a professional services contract under
for professional services contracts as described by Chapter Chapter 2254, or a consulting services contract under
2254 of the Texas Government Code, ifaformer_ er_nployee of Chapter 2254 with a former or retired employee of the
the Agency was employed by Respondent within one year agency before the first anniversary of the last date on which
of the employee’s leaving the Agency, thensuchemployee the individual was employed by the agency, if
will not perform services on projects with Respondent that appropriated money will be used to make payments under
the employee worked on while employed by the Agency. the contract. This section does not prohibit an agency
from entering into a professional services contract with
a corporation, firm, or other business entity that employs
a former or retired employee of the agency within one year
of the employee’s leaving the agency, provided that the
former or retired employee does not perform services on
projects for the corporation, firm, or other business entity
that the employee worked onwhileemployedby the agency.
Governing Law | Thecontractshallbegovernedbyandconstruedinaccordance with TEX GOVT CODE §
and Venue | thelaws of the State of Texas, without regard to the conflictsof 2155.0012
law provisions. The venue of any suit arising under the contract is
fixed in any court of competent jurisdiction of Travis County, Texas,
unless the specific venue is otherwise identified in a statute
which directly names or otherwise identifiesitsapplicability to
the contracting Agency.
Human Under Section 2155.0061 of the Texas Government Code, the TEX GOVT CODE §  [Section 2155.0061 mandate the use of statutorily specified text,
Trafficking Respondent certifies that the individual or business entity named 2155.0061 Section 2155.0061 of the Texas Government Codes states the
Prohibition in this Response or contract is not ineligible to receive the following:

specified contract and acknowledges that this contract may be
terminated and payment withheld if this certification is inaccurate

(a) A state agency may not accept a bid or award a contract,
including a contract for which purchasing authority i
delegated to a state agency, that includes proposed

financial participation by a person who, during the five-
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year period preceding the date of the bid or award, has
been convicted of any offense related to the direct
support or promotion of human trafficking.

(b) A bid or award subject to the requirements of thig
section must include the following statement: "Under
Section 2155.0061, Government Code, the vendor
certifies that the individual or business entity named in
this bid or contract is not ineligible to receive the
specified contract and acknowledges that this contract
may be terminated and payment withheld if thig
certification is inaccurate."

(c) If a state agency determines that an individual on
business entity holding a state contract was ineligible to
have the bid accepted or contract awarded under thig
section, the state agency may immediately terminate the
contract without further obligation to the vendor.

(d) This section does not create a cause of action to contest
a bid or award of a state contract.
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Legal Authority

in Addition to )
Clause Standard Text Alternate Text TEX GOVT CODE Guidance
§ 2262.051(d)(1)
Indemnification | RESPONDENT SHALL DEFEND, INDEMNIFY AND HOLD TEX CONST Art VIIT | EXCEPTION: See “Indemnification (Engineering or
(General) | HARMLESS THE STATE OF TEXAS AND AGENCY, AND/OR §6 Architectural Services)”

THEIR OFFICERS, AGENTS, EMPLOYEES, REPRESENTATIVES, ' : :
' ! ! ! TEX GOVT CODE § NOTE: Depending on the transaction, the parties may also
CONTRACTORS, ASSIGNEES, AND/OR DESIGNEES FROM ANY 2254.0031 negotiate an additional indemnification clause to

AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS,
AND ALL RELATED COSTS, ATTORNEY FEES, AND EXPENSES
ARISING OUT OF, OR RESULTING FROM ANY ACTS OR
OMISSIONS OF RESPONDENT OR ITS AGENTS, EMPLOYEES,
SUBCONTRACTORS, ORDER FULFILLERS, OR SUPPLIERS OF
SUBCONTRACTORS IN THE EXECUTION OR PERFORMANCE OF
THECONTRACT AND ANY PURCHASE ORDERS ISSUED UNDER THE
CONTRACT. THE DEFENSE SHALL BE COORDINATED BY
RESPONDENT WITH THE OFFICE OF THE TEXAS ATTORNEY
GENERAL WHEN TEXAS STATE AGENCIES ARE NAMED
DEFENDANTS IN ANY LAWSUIT AND RESPONDENT MAY NOT
AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING THE
CONCURRENCE FROM THE OFFICE OF THE TEXAS ATTORNEY
GENERAL. RESPONDENT AND AGENCY AGREE TO FURNISH
TIMELY WRITTEN NOTICE TO EACH OTHER OF ANY SUCH CLAIM.

specifically address intellectual property.  See
“Indemnification (IP).”

Vendor created liability under a contract may pose a
financial risk to the State in violation of the prohibition
against Excess Obligations.

Legal counsel should be sought prior to the agency
agreeing to a mutual indemnification or indemnification of
another entity as such an obligation may constitute a“debt”
in violation of law. See Tex. Att'y Gen. Op. No. MW-475
(1982).

A statute may expressly authorize the state’s indemnification of
another entity. See TEXGOV'T CODE §808.003.

Supplemental text to the required clause may include the

following:
THIS PARAGRAPH IS NOT INTENDED TO AND SHALL
NOT BE CONSTRUED TO REQUIRE RESPONDENT TO
INDEMNIFY OR HOLD HARMLESS THE STATE OR
AGENCY FOR ANY CLAIMS OR LIABILITIES RESULTING
FROM THE NEGLIGENT ACTS OR OMISSIONS OF AGENCY
OR ITSEMPLOYEES.

For the avoidance of doubt, Agency shall not indemnify
Respondent or any other entity under the contract.
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Legal Authority

in Addition to .
Clause Standard Text Alternate Text TEX GOVT CODE Guidance
§ 2262.051(d)(1)
Indemnification | RESPONDENT SHALL INDEMNIFY AND HOLD HARMLESS THE TEX GOVT CODE § EXCEPTION: Clause only applies to solicitations and
(Engineering | STATE OF TEXAS AND AGENCY, AND/OR THEIR OFFICERS, 2254.0031 contractsinvolvingarchitecturalorengineeringservices.

or AGENTS, EMPLOYEES, REPRESENTATIVES, CONTRACTORS, TEX LOCAL GOVT Section 2254.0031 of the Texas Government Code states the

) ASSIGNEES, AND/OR DESIGNEES FROM ANY AND ALL CODE § 271.904(z)- | following:

Architectural | |1gILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL y ' :
Services) | RELATEDDAMAGES, COSTS, ATTORNEY FEES, AND EXPENSES TO (e) and (g). (@) A state governmental entity may require a

THEEXTENT CAUSED BY, ARISING OUT OF, OR RESULTING FROM
ANY ACTS OF NEGLIGENCE, INTENTIONAL TORTS, WILLFUL
MISCONDUCT, PERSONAL INJURY OR DAMAGE TO PROPERTY,
AND/OR  OTHERWISE ~ RELATED ~ TO  RESPONDENT'S
PERFORMANCE, AND/OR FAILURES TO PAY A SUBCONTRACTOR OR
SUPPLIER BY THE RESPONDENT OR ITS AGENTS,
EMPLOYEES, SUBCONTRACTORS, ORDER FULFILLERS,
CONSULTANTS UNDER CONTRACT TO RESPONDENT, OR ANY
OTHER ENTITY OVER WHICH THE CONTRACTOR EXERCISES
CONTROL, OR SUPPLIERS OF SUBCONTRACTORS IN THE
EXECUTION OR PERFORMANCE OF THE CONTRACT. THE
DEFENSE SHALL BE COORDINATED BY RESPONDENT WITH THE
OFFICE OF THE TEXAS ATTORNEY GENERAL WHEN TEXAS STATE
AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND
RESPONDENT MAY NOT AGREE TO ANY SETTLEMENT WITHOUT
FIRST OBTAINING THE CONCURRENCE FROM THE OFFICE OF
THE TEXAS ATTORNEY GENERAL. RESPONDENT AND AGENCY
AGREE TO FURNISH TIMELY WRITTEN NOTICE TO EACH OTHER
OF ANY SUCHCLAIM

contractor selected under this subchapter to
indemnify or hold harmless the state from claims and
liabilities resulting from the negligent acts or
omissions of the contractor or persons employed by
the contractor. A state governmental entity may not
require a contractor to indemnify, hold harmless, or
defend the state for claims or liabilities resulting
from the negligent acts or omissions of the state
governmental entity or its employees.

(b) Notwithstanding any other provision of law,
Sections 271.904(a)-(e) and (g), Local Government
Code, apply to a contract for architectural or
engineering services between an architect or
engineer selected under this subchapter and astate
agencyasdefined by Section 2052.101.

Sections (a)-(e) and (g) of the Texas Local Government
Code states, among other things, that indemnifications
provisions in contracts for architectural or engineering
services are void and unenforceable unless limited to
specific acts provided for within the statute.
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Legal Authority

in Addition to .
Clause Standard Text Alternate Text TEX GOVT CODE Guidance
§ 2262.051(d)(1)
Indemnification | RESPONDENT SHALL DEFEND, INDEMNIFY, AND HOLD TEX CONST Art VIIT | EXCEPTION: Clause only applies to solicitations and
P HARMLESS AGENCY AND THE STATE OF TEXAS FROM AND §6 contracts involving intellectual property matters.
(IP) AGAINST ANY AND ALL CLAIMS, VIOLATIONS,

MISAPPROPRIATIONS OR INFRINGEMENT OF ANY PATENT,
TRADEMARK, COPYRIGHT, TRADE SECRET OR OTHER
INTELLECTUAL PROPERTY RIGHTS AND/OR OTHER INTANGIBLE
PROPERTY, PUBLICITY OR PRIVACY RIGHTS, AND/OR IN
CONNECTION WITH OR ARISING FROM: (1) THE PERFORMANCE OR
ACTIONS OF RESPONDENT PURSUANT TO THIS CONTRACT;

(2) ANY DELIVERABLE, WORK PRODUCT, CONFIGURED SERVICE
OR OTHER SERVICE PROVIDED HEREUNDER; AND/OR (3)
AGENCY'S AND/OR RESPONDENT'S USE OF OR ACQUISITION
OF ANY REQUESTED SERVICES OR OTHER ITEMS PROVIDED TO
AGENCY BY RESPONDENT OR OTHERWISE TO WHICH AGENCY
HAS ACCESS AS A RESULT OF RESPONDENT'S PERFORMANCE
UNDER THE CONTRACT. RESPONDENT AND AGENCY AGREE TO
FURNISH TIMELY WRITTEN NOTICE TO EACH OTHER OF ANY
SUCH CLAIM. RESPONDENT SHALL BE LIABLE TO PAY ALL
COSTS OF DEFENSE, INCLUDING ATTORNEYS' FEES. THE
DEFENSE SHALL BE COORDINATED BY RESPONDENT WITH THE
OFFICE OF THE TEXAS ATTORNEY GENERAL(OAG) WHEN TEXAS
STATE AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT
AND RESPONDENT MAY NOT AGREE TO ANY SETTLEMENT
WITHOUT FIRST OBTAINING THE CONCURRENCE FROM OAG. IN
ADDITION, RESPONDENT WILL REIMBURSE AGENCY AND THE
STATE OF TEXAS FOR ANY CLAIMS, DAMAGES, COSTS, EXPENSES
OR OTHER AMOUNTS, INCLUDING, BUT NOT LIMITED TO,
ATTORNEYS" FEES AND COURT COSTS, ARISING FROM ANY
SUCH CLAIM. IF AGENCY DETERMINES THAT A CONFLICT EXISTS
BETWEEN ITS INTERESTS AND THOSE OF RESPONDENT OR IF
AGENCY IS REQUIRED BY APPLICABLE LAW TO SELECT
SEPARATE COUNSEL, AGENCY WILL BE PERMITTED TO
SELECT SEPARATE COUNSEL AND RESPONDENT WILL PAY ALL
REASONABLE COSTS OF AGENCY'S COUNSEL.

The IP Indemnification clause is used in addition to a
general indemnification clause. Legal counsel should be
consulted regarding use of an IP Indemnification clause.

213




Clause

Standard Text

Alternate Text

Legal Authority
in Addition to
TEX GOVT CODE

§ 2262.051(d)(1)

Guidance

No Conflicts of
Interest

Respondent represents and warrants that the provision of
goods and services or other performance under the contract willnot
constitute an actual or potential conflict of interest or reasonably
create an appearance of impropriety.

Respondent has disclosed in writing to Agency all existing
or potential conflicts of interest relative to the performance
of thecontract.

TEX GOVT CODE §§
2252.908, 2254032,

2261.252(b)

Guidance relating to a former state employee’s provision of
subcontracting servicesisdiscussedin EthicsAdvisory Opinion
No. 545(2017).

Information obtained from the following sources may
indicate an actual or potential conflict of interest:

- Certificate of Interested Parties required by Section
2252.908 of the Texas Government Code.

- Employee disclosure statement required by Section
2254.032 of the Texas Government Code.

- Employee disclosure statement required by Section
2261.252 of the Texas Government Code.

- Purchasing personnel disclosure statementrequired by
2262.004 of the Texas Government Code.

Supplemental text to the required clause may include the
following:

If circumstances change during the course of the
contract, Respondent shall promptly notify Agency.

Prior Disaster
Relief Contract
Violation

Under Sections 2155.006 and 2261.053 of the Texas
Government Code, the Respondent certifies that the individual or
business entity named in this Response or contract is not
ineligible to receive the specified contract and acknowledges that
this contract may be terminated and payment withheld if this
certification isinaccurate.

Sections  2155.006 and 2261.053 of the Texas
Government Code, prohibit state agencies from accepting a
Response or awarding a contract that includes proposed
financial participation by a person who, inthe past five years,
has been convicted of violating a federal law or assessed a
penalty in connection with a contract involving relief for
Hurricane Rita, Hurricane Katrina, or any other disaster, as
defined by Section 418.004 of the Texas Government Code,
occurring after September 24, 2005. Under Sections
2155.006 and 2261.053 of the Texas Government Code,
Respondent certifies that the individual or business entity
namedinthis Response or contractis notineligible to receive
the specified contract and acknowledges that this contract
may be terminated and payment withheld if this certification
is inaccurate.

TEX GOVT CODE §§
2155.006, 2261.053

Sections 2155.006 and 2261.053 of the Texas Government Code
mandate the use of statutorily specified text.
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Clause

Standard Text

Alternate Text

Legal Authority
in Addition to

TEX GOVT CODE

§ 2262.051(d)(1)

Guidance

Public
Information
Act

Information, documentation, and other material in connection with
this Solicitation or any resulting contract may be subject to
public disclosure pursuant to Chapter 552 of the Texas
Government Code (the "Public Information Act”). In accordance
with Section 2252.907 of the Texas Government Code, Respondent
is required to make any information created or exchanged with the
State pursuant to the contract, and not otherwise excepted from
disclosure under the Texas Public Information Act, availableina
format that is accessible by the public at no additional charge to
the State.

Respondent understands that Agency will comply with the
Texas Public Information Act (Chapter 552 of the Texas
Government Code) as interpreted by judicial rulings and
opinions of the Attorney General of the State of Texas.
Information, documentation, and other material in connection
with this Solicitation or any resulting contract may be
subject to public disclosure pursuant to the Texas Public
Information Act. In accordance with Section 2252.907 of
the Texas Government Code, Respondent is required to make
any information created or exchanged with the State
pursuant to the contract, and not otherwise excepted from
disclosure under the Texas Public Information Act, available
in a format that is accessible by the public at no additional
charge to the State.

TEX GOVT CODE
Chapter 552

TEX GOVT CODE §
2252.907

Supplemental text to the required clause may include the
following:

Specific formats acceptable to the Agency include
Word, Excel, and pdf.

Supplemental text to the required clause may include details
of the agency's protocol for labeling confidential information
and procedures for receipt and handling of public
information requests.

Signature
Authority

By submitting the Response, Respondent represents and
warrants that the individual submitting this document and the
documents made part of this Response isauthorized to sign such
documents on behalf of the Respondent and to bind the
Respondent under any contract that may result from the
submission of thisResponse.

The undersigned certifies that I am duly authorized to
submit this Response and execute a contract on my own
behalf or on behalf of the Respondent listed below.

Or

Other text that specifies that the Respondent signatory
is authorized to act on behalf of the Respondent in
submitting the Response or executing the contract.

TEX GOVT CODE §
2155.0012

This clause ensures only individuals that are legally
empowered to contractually bind the Respondent execute the
contract and related documents on behalf of the
Respondent.
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Legal Authority

in Addition to .
Clause Standard Text Alternate Text TEX GOVT CODE Guidance
§ 2262.051(d)(1)
Standard | Pursuant to Section 2254.0031 of the Texas Government Code, TEX GOVT CODE § EXCEPTION: Clause only applies to solicitations and
of Care for | Whichincorporates by reference Section 271.904(d) of the Texas 2254.0031 contracts involving architectural or engineering services.
Architectural | L0l Goverment Code, Respondentshal perfomsenices(1) TEXLOCAL GOVT | Section 2254.0031 of the Texas Government Code
WIth proessional siafl and care ordinartly proviced by competen CODE § 271.904(a)- | incorporates Sections 271.904(a)-(e) and (g) of the Texas
and engineers or architects practicing under the same or similar (&) and (q) Local Government Code for all contracts for architectural/
Engineering | circumstances and professional icense, and(2) as expeditiously as €)and (g engineering services
Contractors is prudent considering the ordinary professional skill and care of a 9 9 )
competent engineer or architect. Section 271.904(d) of the Texas Local Government Code
states the following:
A contract for engineering or architectural services towhich
a governmental agency is a party must require a licensed
engineer or registered architect to perform services:

(1) with the professional skill and care ordinarily
provided by competent engineers or architects
practicing under the same or similar
circumstancesand professionallicense; and

(2) as expeditiously as is prudent considering the
ordinary professional skill and care of a
competent engineer or architect.

Section 271.904(e) of the Texas Local Government Code
states that a provision establishing a different standard of
care than a standard described by Subsection (d) is void
and unenforceable.
State Auditor’s | The state auditor may conduct an audit or investigation of any | Pursuant to Section 2262.154 of the Texas Government | TEX GOVT CODE § Supplemental text to the required clause may include the
Right to Audit| entity receiving funds from the state directly under the | Code, the state auditor may conduct an audit or | 2262.154 following:

contract or indirectly through a subcontract under the contract.
The acceptance of funds directly under the contract or indirectly
through a subcontract under the contract acts as acceptance of
the authority of the state auditor, under the direction of the
legislative audit committee, to conduct an audit or investigation
in connection with those funds. Under the direction of the legislative
audit committee, an entity that is the subject of an audit or
investigation by the state auditor must provide the state auditor with
access to any information the state auditor considers relevant to
the investigation or audit.

investigation of any entity receiving funds from the state
directly under any contract or indirectly through asubcontract
under the contract. The acceptance of funds by the
Respondent or any other entity or person directly under the
contract or indirectly through a subcontract under the
contract acts as acceptance of the authority of the state
auditor, underthedirection ofthe legislative audit committee,
to conduct an audit or investigation in connection with those
funds. Under the direction of the legislative audit committee,
the Respondent or other entity that is the subject of an audit
or investigation by the state auditor must provide the state
auditor with access to any information the state auditor
considers relevanttotheinvestigationoraudit. Respondent
shall ensure that this paragraph concerning the authority
to audit funds received indirectly by subcontractors
through the contract and the requirement to cooperate is
included in any subcontract it awards.

The contract may be amended unilaterally by Agency to
comply with any rules and procedures of the state auditor
in the implementation and enforcement of Section
2262.154 of the Texas Government Code.
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Legal Authority

in Addition to .
Clause Standard Text Alternate Text TEX GOVT CODE Guidance
§ 2262.051(d)(1)
Suspension | Respondent certifies that it and its principals are not | Respondent certifies that the offering entity and its | TEX GOVT CODE §
and Debarment| suspended or debarred from doing business with the state or | principals are eligible to participate in this transaction and | 2155.077
federal government as listed on the State of Texas Debarred | havenotbeensubjectedtosuspension, debarment, or similar
Vendor List maintained by the Texas Comptroller of Public | ineligibility determined by any federal, state, or local
Accounts and the System for Award Management (SAM) | governmental entity. Entities ineligible for federal
maintained by theGeneral Services Administration. procurementarelisted at http://www.sam.gov.
Or
Respondent certifies that neither it nor its principals are
debarred, suspended, proposed for debarment, declared
ineligible, or otherwise excluded from participation in the
contract by any state or federal agency.
Technology | Respondent expressly acknowledges that state funds may not be TEX GOVT CODE § EXCEPTION: This clause only applies to contracts for
Access Clause | expended in connection with the purchase of an automated 2157.005 Automated Information Systems entered into before

information system unless that system meets certain statutory
requirements relating to accessibility by persons with visual
impairment. Accordingly, Respondent represents and warrants to
Agency that the technology provided to Agency for purchase is
capable, either by virtue of features included within the
technology or because it is readily adaptable by use with other
technology, of:

- providing equivalent access for effective use by both visual and
non-visual means;

- presenting information, including prompts used for
interactive communications, in formats intended for non- visual
use; and

- being integrated into networks for obtaining, retrieving, and
disseminating information used by individuals who are not
blind or visually impaired.

For purposes of this Section, the phrase “equivalent access”
means a substantially similar ability to communicate with or
make use of the technology, either directly by features
incorporated within the technology or by other reasonable means
such as assistive devices or services which would constitute
reasonable accommodations under the Americans With Disabilities
Actor similar state or federal laws. Examples of methods by which
equivalent access may be provided include, butarenotlimitedto,
keyboard alternatives to mouse commands and other means of
navigating graphical displays, and customizable display
appearance.

In accordance with Section 2157.005 of the Texas Government Code,
the Technology Access Clause contract provision remains in
effect for any contract entered into before September 1,
2006.

September 1, 2006.

In accordance with Section 2157.005 of the Texas
Government Code, the Technology Access Clause contract
provision remains in effect for any contract entered into
before September 1,2006.

This clause would be applicable to current agreements
involving long term software licenses (e.g., perpetual term)
and equipment leases that were effective priorto September
1,2006.
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Clause

Standard Text

Alternate Text

Legal Authority

in Addition to
TEX GOVT CODE
§ 2262.051(d)(1)

Guidance

Television
Equipment
Recycling
Program

Respondent certifies its compliance with Subchapter Z, Chapter
361 of the Texas Health and Safety Code, related to the Television

Equipment Recycling Program.

If Respondent is submitting a Response for the
purchase or lease of covered television equipment, then
Respondent certifies that it is compliant with
Subchapter Z, Chapter 361 of the Texas Health and
Safety Code related to the Television Equipment
Recycling Program.

TEX HEALTH &
SAFETY CODE §
361.991(c)

EXCEPTION: Clause only applies to solicitations and
contracts for the purchase or lease of covered television
equipment as defined by Section 361.91(3) of the Texas
Health and Safety Code.

Section 361.991(c) of the Texas Health and Safety Code
states the following:

(c) A state agency that purchases or leases covered
television equipment shall require a prospective
bidder to certify the bidder's compliance with this
subchapter before the agency may accept the
prospective bidder's bid.

Section 361.91(3) of the Texas Health and Safety Code
defines “covered television equipment” to mean the
following equipment marketed to and intended for
consumers:

(A) a direct view or projection television with a viewable
screen of nine inches or larger whose display
technology is based on cathode ray tube, plasma, liquid
crystal, digital light processing, liquid crystal on silicon,
silicon crystal reflective display, light- emitting diode,
orsimilar technology; or

(B) adisplay devicethatis peripheraltoacomputer that
contains a television tuner.

Terms and
Conditions
Attached to
Response

Anytermsand conditionsattachedtoaResponse will notbe
considered unless specifically referredtointheResponse.

TEX GOVT CODE §
2155.0012

EXCEPTION: Clause does not apply to contracts but is an
Essential Clause for solicitations.

This clause ensures that Responses received by the
agency are complete prior to the closing date of the
solicitation.

Texas Bidder
Affirmation

Respondent certifies that if a Texas address is shown as the
address of the Respondent on this Response, Respondent
qualifies as a Texas Bidder as defined in Section 2155.444(c) of the

Texas Government Code.

TEX GOVT CODE §
2155.444(c)

EXCEPTION: Clause does not apply to contracts but is an
Essential Clause for solicitations.

As defined by TEX GOVT CODE § 2155.444(c), the term
“Texas bidder” means a business: (1) incorporated in this
state; (2)thathasits principal place of businessinthis state;
or (3) that has an established physical presence in this
state.
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APPENDIX 23

Recommended Contract Clauses

Inaccordance withSection 2262051(d)(1) ofthe Texas Government Code, this documentidentifiesthe recommended provisionsthat anagency mayincludeinacontract. The Recommended
Clauses are terms commonly found in agency solicitations and contracts. For reference, this compendium provides Sample Text for each Recommended Clause.

This compendium does not serve as a substitute for legal counsel. The determination as to the appropriateness of a particular contract term is dependent on the characteristics of the
transaction. Accordingly, legal counsel should be consulted to not only ensure that the text of the Recommended Clause is suitable for the applicable transaction but also that the use of
the clause is consistent with the agency’s internal policies and best practices. While these clauses are recommended clauses, agency legal counsel should carefully review and determine
whether to omit them from its procurement templates.

The following termsin the Recommended Clauses should be revised by the agency as appropriate for conformity with the applicable solicitation and contract documents: Agency,
Respondent, Response, and Solicitation. Examples of conforming terms include, but are not limited to, the following:

+ “Agency” to agency name, Customer, or Client

+ “Respondent” to Bidder, Proposer, Applicant, Contractor, or Vendor

+ “Response” to Bid, Proposal, Offer, or Application

+ “Solicitation” to Invitation for Bids, Request for Proposals, Request for Offers, Request for Applications, Pricing Request, or Request for Qualifications

Note: This list does not include “sample” text for terms that by their nature are highly negotiable, unique to a particular type of transaction, or descriptive of an individual agency’s business
practicee.g., confidentiality and data protection safeguards, warranties, software licensing, terms of use, and service levels.Public procurement professionals are advised to seek assistance
from their agency legal counsel to ensure that solicitations and contracts include transaction-specific terms that protect the interests of the State.

Recommended Sample Text
Clause (It is expected that the actual wording of a Recommended Clause may vary by agency and legal counsel will be consulted prior to use.)

Abortion Funding Respondent represents and warrants that payments made by Agency to Respondent and Respondent’s receipt of appropriated funds under the contract are not prohibited by Article IX, Section 6.25
Limitation of the General Appropriations Act.

Agency'’s Right to Audit | Respondent will make available at reasonable times and upon reasonable notice, and for reasonable periods, work papers, reports, books, records, and supporting documents kept current by
Respondent pertaining to the contract for purposes of inspecting, monitoring, auditing, or evaluating by Agency and the State of Texas.

Americans With
Disabilities Act Respondent representsand warrantsits compliance with the requirements of the Americans With Disabilities Act (ADA) and itsimplementing regulations, as each may be amended.
Assignment Respondent shall not assign its rights under the contract or delegate the performance of its duties under the contract without prior written approval from the Agency. Any attempted assignment in violation of
(for Goods) this Section is void and without effect.
Or
Neither Party may assign the contract or assign, transfer or delegate, in whole or in part, any of its interest in, or rights or obligations under, the contract without the prior written consent of the other Party, and
any attempted or purportedassignment, transfer or delegation thereof without such consent shall be nulland void. Notwithstanding the foregoing, upon prior written notification to the other Party, either Party may
assign the contract or assign, transfer or delegate, in whole or in part, any of its interest in, or rights or obligations under, the contract without such prior written consent to: (1) a successor in interest (for Agency,
another state agency as designated by the Texas Legislature) or (2) a subsidiary, parent company, or other entity in connection with a merger, acquisition, corporate reorganization, or sale of all or
substantially all of its assets.
Binding Effect Thecontractshallinure tothe benefit of, be binding upon, and be enforceable against, each Party and their respective permitted successors, assigns, transferees and delegates.

Or
The contract shall be binding upon and shall inure to the benefit of Agency and Respondent and to their representatives, successors and assigns.
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Recommended
Clause

Sample Text
(It is expected that the actual wording of a Recommended Clause may vary by agency and legal counsel will be consulted prior to use.)

Change in Law and
Compliance with Laws

Anyalterations, additions, or deletions to theterms of the contractthat arerequired by changesin federal or state law or regulations are automatically incorporated into the contract without written amendment hereto,
and shall become effective on the date designated by such law or by regulation.

Or

Respondent shall comply with all laws, regulations, requirements and guidelines applicable to a vendor providing services and products required by the contract to the State of Texas, as these laws, regulations,
requirements and guidelines currently exist and as amended throughout the term of the contract. Agency reserves the right, in its sole discretion, to unilaterally amend the contract prior to award and throughout
the term of the contract to incorporate any modifications necessary for Agency's compliance, asanagency of the State of Texas, with all applicable state and federal laws, regulations, requirements andguidelines.

Contract Term Theinitial term of the contract shall be for one (1) year from [Insert Date] to [Insert Date]. Agency may, in its sole discretion, exercise the option to extend the contract for up to three (3) additional one (1) year
periods. To exercise the option to extend the term, Agency will notify Respondent; such notice may be by Purchase Order issuance.
Damage to Government | Respondent shall be liable for all damage to government-owned, leased, or occupied property and equipment caused by the Respondent and its employees, agents, subcontractors, and suppliers, including any
Property delivery or cartage company, in connection with any performance pursuant to the contract. Respondent shall notify the Agency in writing of any such damage within one (1) calendar day. Respondent is responsible

for the removal of all debris resulting from work performed under the contract.
Or
In the event of loss, destruction or damage to any Agency or State of Texas property by Respondent or Respondent’s employees, agents, subcontractors, and suppliers, Respondent shall be liable to Agency and

the State of Texas the full cost of repair, reconstruction or replacement of the lost, destroyed or damaged property. Respondent will reimburse Agency and the State of Texas for such property damage within ten
(10) calendar days after Respondent’s receipt of Agency's notice of amount due.

Disclosure of
Interested Parties

Respondent represents and warrants that if selected for award of a contract as a result of the Solicitation, Respondent will submit to Agency a Certificate of Interested Parties prior to contract execution in
accordance with Section 2252.908 of the Texas Government Code.

Discounts

IfRespondentatanytimeduringthetermofthecontract providesadiscountonthefinal contractcosts, Respondent will notify Agencyinwritingten (10) calendar days priortoeffectivedateof discount. Agency
will generate a Purchase Order Change Notice and send a revised Purchase Order to Respondent.

Or

Notwithstanding any other provision to the contrary, all the benefits, pricing and any hourly rates granted by Respondent to Agency herein are at least as favorable as the benefits, pricing and hourly rates granted by
Respondent to any previous client of Respondent for services and/or products similar to those provided hereunder. If Respondent enters into any subsequent agreement with any other client during the term of this
contract which provides for benefits, pricing and/or hourly rates that are more favorable than those contained in this contract, Respondent shall notify Agency promptly of the existence of such more favorable
benefits, pricing and/or hourly rates and Agency shall have the right to receive the more favorable contractual terms immediately. If requested in writing by Agency, Respondent hereby agrees to amend this
contract to contain the more favorable benefits, pricing and/or hourly rates.

Drug-Free Workplace

Respondent represents and warrants that it shall comply with the applicable provisions of the Drug-Free Work Place Act of 1988 (41 U.S.C. § 701 et seq.) and maintain a drug-free work environment.

Electrical Items

All electrical items must meet all applicable OSHA standards and regulations and bear the appropriate listing from Underwriters Laboratory (UL), Factory Mutual Resource Corporation (FMRC), or National
Electrical Manufacturers Association (NEMA).

Equal Employment
Opportunity

Respondent represents and warrants its compliance with all applicable duly enacted state and federal laws governing equal employment opportunities.

Federal Occupational
Safety and Health Law

Respondent represents and warrants that all articles and services shall meet or exceed the safety standards established and promulgated under the Federal Occupational Safety and Health Act of 1970, as
amended (29 U.S.C. Chapter 15).

Force Majeure

Neither Respondent nor Agency shall be liable to the other for any delay in, or failure of performance, of any requirement included in the contract caused by force majeure. The existence of such causesofdelay or
failureshall extend the period of performanceuntil after the causes of delay or failure have been removed provided the non-performing party exercises all reasonable due diligence to perform. Forcemajeureis definedas
acts of God, war, fires, explosions, hurricanes, floods, failure of transportation, or other causes that are beyond the reasonable control of either party and that by exercise of due foresight such party could not
reasonablyhavebeenexpectedtoavoid, andwhich, bytheexercise of all reasonableduediligence, such partyisunabletoovercome.

Immigration

Respondent represents and warrants that it shall comply with the requirements of the Immigration and Nationality Act (8 U.S.C.§ 1101 et seq.) and all subsequent immigration laws and amendments.
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Clause

Sample Text
(It is expected that the actual wording of a Recommended Clause may vary by agency and legal counsel will be consulted prior to use.)

Independent Contractor

Respondentacknowledgesandagreesthatitisfurnishing products andservicesinthe capacity of anindependent contractorand that Respondent andits personnel are notemployeesof the
Agency or the State of Texas.
Or

Respondent and Respondent’s employees, representatives, agents, subcontractors, suppliers, and third-party service providers shall serve as independent contractors in providing the services under the contract.
Neither Respondent nor Agency is an agent of the other and neither may make any commitments on the other party’s behalf. Should Respondent subcontract any of the services required in the contract, Respondent
expressly understands and acknowledges that in entering into such subcontract(s), Agency is in no manner liable to any subcontractor(s) of Respondent. In no event shall this provision relieve Respondent of the
responsibility for ensuring that the services performed under all subcontracts are rendered in compliance with the contract. Respondent shall have no claim against Agency for vacation pay, sick leave, retirement
benefits, social security, worker's compensation, health or disability benefits, unemployment insurance benefits, oremployee benefits of any kind. The contract shall not create any joint venture, partnership,
agency, oremployment relationship between Respondent and Agency.

Legal and
Regulatory Actions

Respondent represents and warrants that it is not aware of and has received no notice of any court or governmental agency actions, proceedings or investigations, etc., pending or threatened against Respondent
or any of the individuals or entities included in the Response within the five (5) calendar years immediately preceding the submission of the Response that would or could impair Respondent’s performance under the
contract, relate to the solicited or similar goods or services, or otherwise be relevant to Agency's consideration of the Response. If Respondent is unable to make the preceding representation and warranty, then
Respondent instead represents and warrants that it has included as a detailed attachment in its Response a complete disclosure of any such court or governmental agency actions, proceedings or investigations, etc.
thatwould or couldimpair Respondent’s performance under the contract, relate to the solicited or similar goods or services, or otherwise be relevant to Agency’s consideration of the Response. In addition, Respondent
represents and warrants that it shall notify Agency in writing within five (5) business days of any changes tothe representations or warrantiesin this clause and understands that failure to so timely update Agency
shall constitute breach of contractand may resultinimmediate termination of the contract.

License Grant
(Simple)

Respondent hereby grants to Agency a non-exclusive, perpetual, irrevocable, worldwide, transferable, fully paid, royalty-free, right and license: (a) to reproduce, modify, distribute, store, publicly perform, publicly
display, create derivative works of, and otherwise exploit the deliverables, in each case without any restrictions and without accounting to Respondent; and (b) to sublicense any or all such rights to third parties.

Limitation on Authority

Respondent shall have no authority to act for or on behalf of Agency or the State of Texas except as expressly provided for in the contract; no other authority, power or use is granted or implied.
Respondent may not incur any debt, obligation, expense or liability of any kind on behalf of Agency or the State of Texas.

Lobbying Prohibition

Respondent represents and warrants that Agency’s payments to Respondent and Respondent’s receipt of appropriated or other funds under the contract are not prohibited by Sections 556.005 or 556.0055
of the Texas Government Code.

Media Releases

Respondent shall not use Agency's name, logo, or other likeness in any press release, marketing material, or other announcement without Agency's prior written approval. Agency does not endorse any vendor,
commodity, or service. Respondent is not authorized to make or participate in any media releases or public announcements pertaining to this procurement, the Response or the services to which they relate without
Agency's prior written consent, and then only in accordance with explicit written instructions from Agency.

No Felony Criminal
Convictions

Respondent represents that neither Respondent nor any of its employees, agents, or representatives, including any subcontractors and employees, agents, or representative of such subcontractors, have been
convicted of a felony criminal offense or that if such a conviction has occurred Respondent has fully advised Agency in writing of the facts and circumstances surrounding the convictions.

No Implied Waiver

Thefailure of aParty toinsist at any time upon the strict performance of any covenant or agreement or to exercise any option, right, power, or remedy contained in the contract shallnot be construed as a waiver or a
relinquishment thereof for the future.

Or

Failure of a Party to require performance by another Party under the contract will not affect the right of such Party to require performance in the future. No delay, failure, or waiver of either Party’s exercise or partial
exercise of any right or remedy under the contract shall operate to limit, impair, preclude, cancel, waive or otherwise affect such right or remedy. Awaiver by a Party of any breach of any term of the contract will not
be construed as a waiver of any continuing or successive breach.

Or

No provision of the contract shall constitute or be construed as a waiver of any of the privileges, rights, defenses, remedies, or immunities available to Agency as an agency of the State of Texas or otherwise available
to Agency. The failure to enforce or any delay in the enforcement of any privileges, rights, defenses, remedies, or immunities detailed in the contract or otherwise available to Agency by law will not constitute a
waiver of said privileges, rights, defenses, remedies, orimmunities or be considered as a basis for estoppel.

No Quantity Guarantees

Agency makes no express or implied warranty whatsoever that any minimum compensation or minimum quantity will be guaranteed under the contract.
Or

The contractis not exclusive to the Respondent. Agency may obtain products and related services from other sources during the term of the contract. Agency makes no express or implied warranties whatsoever
thatany particular quantity or dollar amount of products and related services will be procured through the contract.
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Recommended Sample Text
Clause (It is expected that the actual wording of a Recommended Clause may vary by agency and legal counsel will be consulted prior to use.)
No Third-Party The contractis made solely and specifically among and for the benefit of the parties named herein and their respective successors and assigns, and no other person shall have any right, interest, or claims
Beneficiaries hereunder or be entitled to any benefits pursuant to or on account of the contract as a third-party beneficiary or otherwise.

Or

Nothing containedinthecontract, either expressed or implied, isintended to conferonany person other thanthe Parties, or their respective permitted successors, assigns, transferees or delegates, any interests,
rights, remedies, obligations or liabilities pursuant to, or by reason of, this contract.

Permits, Certifications,
and Licenses

Respondent represents and warrants that it has determined what licenses, certifications and permits are required under the contract and has acquired all applicable licenses, certifications, and permits.

Prompt Payment

PaymentshallbemadeinaccordancewithChapter 2251 ofthe Texas Government Code, commonlyknownasthe TexasPrompt PaymentAct. Chapter 2251 ofthe Texas GovernmentCodeshall govern remittance of
payment and remedies for late payment and non-payment.

Or

All payments to Respondent by Agency, any payments by Respondent to any subcontractor, and any payments by a subcontractor to any other person or entity that provides goods or services under this contract
shall be made in compliance with Chapter 2251 of the Texas Government Code and 34 Texas Administrative Code § 20.487.

Property Rights

For purposesofthecontract, theterm"Work”is definedasallwork papers, work products, materials, approaches, designs, specifications, systems, software, programs, sourcecode, documentation methodologies,
concepts, intellectual property or other property developed, produced or generated in connection with the services provided under the contract. Agency and Respondent intend this agreement to be a contract for
the services and each considers the Work and any and all documentation or other products and results of the services to be rendered by Respondent to be a work made for hire. Respondent and Respondent’s
employees will have no rights in or ownership of the Work and any and all documentation or other products and results of the services or any other property of Agency. Respondent acknowledges and agrees
that the Work (and all rights therein) belongs to and shall be the sole and exclusive property of Agency. If for any reason the Work would not be considered a work-for-hire under applicable law, Respondent does
hereby sell, assign, and transfer to Agency, its successors and assigns, the entire right, title and interest in and to the copyright in the Work and any registrations and copyright applications relating theretoand
any renewals and extensions thereof, and in and to all works based upon, derived from, or incorporating the Work, and in and to all income, royalties, damages, claims and payments now or hereafter due or
payable with respect thereto, and in and to all causes of action, either in law or in equity for past, present, or future infringement based on the copyrights, and in and to all rights corresponding to the foregoing.
Respondent agrees to execute all papers and to perform such other property rights, as Agency may deem necessary tosecurefor Agency or its designee therights herein assigned. In the event that Respondent
hasanyrightsinandtothe Workthatcannotbe assigned to Agency, Respondent hereby grants to Agency an exclusive, worldwide, royalty-free, irrevocable, and perpetual license to directly and indirectly
reproduce, distribute, modify, create derivative works of, publicly perform and publicly display, such rights to make, have made, use, sell and offer for sale any products developed by practicing such rights, and
to otherwise use such rights, with the right to sublicense such rights through multiple levels of sublicenses. No later than the first calendar day after the termination or expiration of the contract or upon
Agency's request, Respondent shall deliver to Agency all completed, or partially completed, Work and any and all documentation or other products and results of the services. Failure to timely deliver such Work or
any and all documentation or other products and results of the services will be considered a material breach of the contract. Respondent will not make or retain any copies of the Work or any and all
documentation or other products and results of the services without the prior written consent of Agency.

Or

For purposes of the contract, the term “Work Product” is defined as all work papers, materials, approaches, designs, specifications, systems, software, programs, source code, documentation, methodologies,
concepts, intellectual property or other property and/or results of the servicesthat are developed, produced, generated or provided to Agency in connection with, or asaresult of, the services provided under the
contract. Agency and Respondent intend this agreement to be a contract for the services and each considers and expressly intends and agrees that the Work Product toberendered by Respondentshallbea
work-made-for-hire. Respondent and Respondent’s employees will have norightsin or ownership of the Work Product orany other property of Agency. Respondent acknowledges and agrees that the Work
Product (and all rights therein, including without limitation all intellectual property rights) belongs to and shall be the sole and exclusive property of Agency. If for any reason the Work Product would not be
considered a work-made-for-hire under applicable law, Respondent does hereby irrevocably sell, assign, and transfer to Agency, its successors and assigns, the entire right, title and interest in and to the Work
Product and any and all intellectual property rights embedded therein or associated therewith, and in and to all works based upon, derived from, orincorporating the Work Product, andinand toallincome,
royalties, damages, claims and payments now or hereafter due or payable with respectthereto, andin and to all causes of action, either in law or in equity for past, present, or future infringement based on the
copyrights, and in and to all rights corresponding to the foregoing. Respondent agrees to execute all papers and to perform such other property rights, as Agency may deem necessary to secure for Agency or its
designee the rights herein assigned. In the event that Respondent has any rights in and to the Work Product that cannot be assigned to Agency, Respondent hereby grants to Agency an exclusive, worldwide,
royalty-free, irrevocable, and perpetual license to directly andindirectly reproduce, distribute, modify, create derivative works of, publicly performand publicly display, such rights tomake, have made, use, selland
offer for saleany products developed by practicing such rights, and to otherwise use such rights, with the right to sublicense such rights through multiple levels of sublicenses. No later than the first calendar day
after the termination or expiration of the contract or upon Agency’s request, Respondent shall deliver to Agency all completed, or partially completed, Work Product and any and all versions thereof. Failure to
timely deliver such Work Product will be considered a material breach of the contract. Respondent will not make or retain any copies of the Work Product or any and all documentation or other products and
results of the services without the prior written consent of Agency.
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(It is expected that the actual wording of a Recommended Clause may vary by agency and legal counsel will be consulted prior to use.)

Records Retention

Respondent shall maintain and retain all records relating to the performance of the contract including supporting fiscal documents adequate to ensure that claims for contract funds are in accordance with
applicable State of Texas requirements. These records will be maintained and retained by Respondent for a period of seven (7) years after the contract expiration date or until all audit, claim, and litigation
matters are resolved, whichever is later.

Refund

Respondent will promptly refund or credit within thirty (30) calendar days any funds erroneously paid by Agency which are not expressly authorized under the contract.

Restricted Employment
for Certain State
Personnel

Pursuantto Section 572.069 of the Texas Government Code, Respondent certifies that it has not employed and will not employ a former state officer or employee who participated in a procurement or contract
negotiations for Agency involving Respondent within two (2) years after the date that the contract is signed or the procurement is terminated or withdrawn. This certification only applies to former state officers or
employees whose state service or employment ceased on or after September 1, 2015.

Secure Erasure of Hard

All equipment provided to Agency by Respondent that is equipped with hard disk drives (i.e., computers, telephones, printers, fax machines, scanners, multifunction devices, etc.) shall have the capability to

Disk Capability securely erase data written to the hard drive prior to final disposition of such equipment, either at the end of the equipment’s useful life or the end of the related services agreement for such equipment, in
accordance with 1 TAC § Chapter 202.
Severability Ifany provision of the contract s construed to beillegal or invalid, such construction will not affect the legality or validity of any of its other provisions. Theillegal or invalid provision will be deemed severable and

stricken from the contract as if it had never been incorporated herein, but all other provisions will continue in full force and effect.
Or

Ifany provision of the contract is construed to be illegal, invalid or unenforceable, such construction will not affect the legality, validity or enforceability of any of its other provisions. Itis the intent and agreement of
the parties to this contract that that this contract shall be deemed amended by modifying such provision to the extent necessary to render it valid, legal and enforceable while preservingits intent or, if such
modification is not possible, by substituting another provision that is valid, legal and enforceable and that achieves the same objective. All other provisions of this contract will continue in full force and effect.

Sovereign Immunity

The Parties expressly agree that no provision of the contract is in any way intended to constitute a waiver by the Agency or the State of Texas of any immunities from suit or from liability that the
Agency or the State of Texas may have by operation of law.

Or

Nothing in the contract shall be construed as a waiver of the Agency’s or the State’s sovereign immunity. This contract shall not constitute or be construed as awaiver of any of the privileges, rights, defenses,
remedies, orimmunities available to the Agency or the State of Texas. The failure to enforce, or any delay in the enforcement, of any privileges, rights, defenses, remedies, orimmunities availabletoAgencyorthe
Stateof Texasunderthe contractorunder applicable law shallnot constitutea waiver of such privileges, rights, defenses, remedies, orimmunitiesor be consideredasabasis for estoppel. Agency doesnotwaiveany
privileges, rights, defenses, orimmunitiesavailableto Agency by enteringintothe contractor byitsconduct priortoor subsequenttoenteringintothe contract.

Subcontractors

Respondent may not subcontract any or all of the work and/or obligations due under the contract without prior written approval of the Agency. Subcontracts, if any, entered into by the Respondent shall bein
writingand be subject to the requirements of the contract. Should Respondent subcontract any of the services required in the contract, Respondent expressly understands and acknowledges that in
entering into such subcontract(s), Agency is in no manner liable to any subcontractor(s) of Respondent. In no event shall this provision relieve Respondent of the responsibility for ensuring that the services
performed under all subcontracts are rendered in compliance with the contract.

Survival

Expiration or termination of the contract for any reason does not release Respondent from any liability or obligation set forth in the contract that s expressly stated to survive any such expiration or termination, that
by its nature would be intended to be applicable following any such expiration or termination, or that is necessary to fulfill the essential purpose of the contract, including without limitation the provisions regarding
warranty, indemnification, confidentiality, and rights and remedies upon termination.

Taxes

Purchases made for State of Texas use are exempt from the State Sales Taxand Federal Excise Tax. Agency will furnish Tax Exemption Certificates upon request. Respondent represents and warrants that it shall pay
all taxes or similar amounts resulting from the contract, including, but not limited to, any federal, State, or local income, sales or excise taxes of Respondent or its employees. Agency shall not be liable for
any taxes resulting from the contract.

Termination for
Convenience

Agency reserves the right to terminate the contract at any time, in whole or in part, without cost or penalty, by providing thirty (30) calendar days advance written notice, if Agency determines that such
termination is in the best interest of the state. In the event of such a termination, Respondent must, unless otherwise mutually agreed upon in writing, cease all work immediately upon the effective date of
termination. Agency shall be liable for payments limited only to the portion of work Agency authorized in writing and which Respondent has completed, delivered to Agency, and which has been accepted by
Agency. All such work shall have been completed, in accordance with contract requirements, prior to the effective date of termination. Agency shall have no other liability, including no liability for any costs
associated with the termination.

Or

Agency may terminate the contract for convenience on thirty (30) calendar days’ written notice. There is no buy out or other amounts due if Agency terminates early. Upon termination under this provision,
Respondent shall refund to Agency any amounts attributable to the terminated months within thirty (30) days of the termination.
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Trademark License

Agency hereby grants to Respondent, for the term of the contract, a limited non-exclusive, royalty-free, non-assignable, non-transferable license to reproduce Agency's trademarks (as depicted in Exhibit_)on
publishedmaterialsinthe United Statesrelatedtothe performance of the contract, providedthat suchlicenseis expressly conditional upon, and subjectto, thefollowing:

(1) Respondent is in compliance with all provisions of the contract;

(2) Respondent’s use of the trademarks is strictly in accordance with the quality standards and in conformance with the reproduction requirements set forth in Exhibit or as otherwise communicated
by Agency;

(3) Respondent takes no action to damage the goodwill associated with the trademarks, and refrains from any attempt to contest, attack, dispute, challenge, cancel and/or oppose Agency’s right, title and
interest in the trademarks or their validity;

(4) Respondent makes no attempt to sublicense any rights under this trademark license; and

(5) Respondent complies with any marking requests Agency may make in relation to the trademarks, including without limitation to use the phrase “Registered Trademark”, the symbol ™", the registered
trademark symbol “®" and/or any equivalent thereof.

Trademark Ownership

Respondent hereby acknowledges and agrees that the trademarks remain the exclusive property of Agency, that all right, title and interest in and to the trademarks is exclusively held by Agency, and all goodwill
associated with such trademarks inures solely to Agency.

Unfair Business
Practices

Respondent represents and warrants that it has not been the subject of allegations of Deceptive Trade Practices violations under Chapter 17 of the Texas Business and Commerce Code, or allegationsof
anyunfairbusiness practiceinany administrative hearing or courtsuitandthat Respondent has not been foundtobeliable for such practicesin such proceedings. Respondent certifies that it has no officers
who have served as officers of other entities who have been the subject of allegations of Deceptive Trade Practices violations or allegations of any unfair business practices in an administrative hearing or
courtsuitand that such officers have not been found to be liable for such practices in such proceedings.

Use of State Property

Respondent is prohibited from using State Property for any purpose other than performing Services authorized under the contract. State Property includes, butis not limited to, Agency's office space, identification
badges, Agency information technology equipment and networks (e.g., laptops, portable printers, cell phones, iPads, external hard drives, data storage devices, any Agency-issued software, and the Agency
Virtual Private Network (VPN client)), and any other resources of Agency. Respondent shall not remove State Property from the continental United States. In addition, Respondent may not use any computing
device to access Agency's network or e-mail while outside of the continental United States. Respondent shall not perform any maintenance services on State Property unlessthecontractexpressly
authorizessuchservices. Duringthetimethat State Propertyisinthe possession of Respondent, Respondent shall be responsible for (i) all repair and replacement charges incurred by Agency that are
associated with loss of State Property or damage beyond normal wear and tear and (ii) all charges attributable to Respondent’s use of State Propertythatexceedsthecontractscope. Respondentshall fully
reimbursesuchchargestoAgencywithinten(10) calendardays of Respondentsreceiptof Agency‘snotice of amount due. Use of State Property for a purpose not authorized by contract shall constitute breach
of contract and may result in termination of the contract and the pursuit of other remedies available to Agency under contract, at law, or in equity.

Waiver of
Consequential Damages

NOTWITHSTANDING ANY OTHER PROVISION TO THE CONTRARY HEREIN, NEITHER PARTY SHALL BE LIABLE TO THE OTHER FOR ANY INDIRECT, INCIDENTAL, SPECIAL OR CONSEQUENTIAL DAMAGES OR LOSS OF
PROFITS, ANTICIPATED OR OTHERWISE, OR LOSS OF REVENUES IN CONNECTION WITH OR ARISING OUT OF, OR IN CONNECTION WITH, THE SUBJECT MATTER OF THIS CONTRACT.
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APPENDIX 24

Sample Quality Assessment Plan (QAP) Tools

Contract Monitoring Schedule

Contract Name/ID:

Date of Original Contract Monitoring Schedule:
Revision No. ; Date:

Performance .
. Responsible o Results of
Specific Method . . Monitoring o Results of
) ) ) e - Individual Monitoring .. Monitoring e
Deliverables | Deliverables | Deliverable | Monitoring Including for Each Activi Activity Activity Monitoring Used to
ROW | by Agency | by Contractor | Due Dates | Activities to Information oo ctivity | pocumentation X (include follow up
Yy Agency | by Monitoring Frequency Communicated .
be Performed Sources tobe .. Method requirements)
Activity to
Used
1 Status Report Weekly Review Report Compare report Contract Manager, Weekly E-mail findings Division Manager, |  Provide periodic reports to
. provided by Mary Smith Jane Doe Exec. Management.
(Section 1.7) Contract
c?n ractor Provide notice to Contractor
against contract of agency approval/
requirements rejection of deliverable.
for content and d '
timeliness. If deliverable not accepted,
provide written notice to
Contractor documenting
noncompliance with
contract requirements
and monitor the corrective
actions taken by Contractor.
2 Provide Once per Site visit Compare facilities Contract Manager, | Once for each | E-mail findings Division Manager, IfAgency obligations
meeting room Fiscal Year provided by Agency Mary Smith scheduled Jane Doe are not being fulfilled,
for contractor against contract training escalate matterinternally
provided training r equ::r ements f or session to proactively and promptly
sessions location and size. correct deficiencies.
(Section 1.15)
3 Traffic Signal Ongoing Site visit Visually inspect Contract Manager, Monthly Findings Report Division Manager, Approve/Dispute
turns green every throughout trafflc.ygnal fgr Mary Smith Jane Doe Invoice depending on
55 seconds contract term compliance with findings
(Section 2.1) performance '
’ standard of 8 out If warranted, pursue
of 10 consecutive monetary remedyavailable
cycles under contract.
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Findings Report

Contract Name/ID:

Date of Original Findings Report:

Deliverable Descrioti Monitori Date of Monitori [Date of Monitoring
eliverable Description _ onitoring Performance _ _ [Da e of Monitoring Activity e.g.,
and Location of Monitor Methodology and Available Remedies Activity e.g.,
: : Measures S 06/10/2018]
Requirement in Contract Frequency 05/18/2018] Findings .
Findings
Traffic Signal turns Contract Manager,| Site Visit / Monthly | 8 out of 10 $5,000 credit on next 9 out of 10 tests 10 out of 10 tests
green every 55 seconds Mary Smith consecutive monthly invoice each meet performance | meet performance
(Section 2.1) cycles time site visit doesn’t standard standard
meet performance
standard
Five (5) miles of Contract Manager,| Progress Report/ | 100% on Liquidated damages 100% completion N/A
pavement laid every 10 Mary Smith Quarterly Sschedule assessed at $1,000 per

days (Section 7.7)

day late on completion
of laid pavement
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APPENDIX 25
SamplePost Award Conference Agenda

It should be clearly communicated at the beginning of the conference that the purpose of the meeting is to explain or clarify contract
requirements and not to make changes to the contract or re-negotiate the contract terms. The post award conference agenda should cover
the following:

+ Introduction. Introduce all participants and identify agency and contractor key personnel.

o+ Scope. Discuss the scope of the contract (i.e., what the agency is buying). Although this may seem overly simplistic, a thorough
discussion by both parties of the agreed contract scope prior to the commencement of services reduces the likelihood of either party
having unrealistic expectations during the course of the contract.

+ Terms. Summarize contract terms and conditions, particularly any transaction-specific contract provisions. This can avoid any
misunderstandings later on and allows the both parties to gain a better understanding of the terms prior to beginning work.

+ Requirements. Discuss the technical and reporting requirements of the contract. The technical requirements may be discussed as
part of the Scope. It is vital that the contractor and the agency understand their respective responsibilities under the contract regarding
technical requirements. For instance, the contractor must understand theimportance of any reports required under the contract and the
importance of submitting them in accordance with contract requirements.

o Administration. Applicable contract administration procedures, including contract monitoring and progress measurement, should be
discussed.

o+ Rights. The rights and obligations of both parties and the contractor performance evaluation procedures should be summarized,
including that vendor performance will be reported to the Vendor Performance Tracking System. The agency should explain that the
contractor willbe evaluated onits performance both duringand atthe conclusion of the contractand that such information may be
considered in the selection of future contracts.

+ Potential Problems. Potential contract problem areas and possible solutions should be addressed.

+ Payment. Invoicing requirements and payment procedures should be discussed, especially if the payment will be made according to
milestones achieved by the contractor.

o+ Authority. The roles and responsibilities of the parties’ contract managers, contract administrators, project managers, key personnel
lead(s), and any other key staff should be identified. Agency personnel should explain the limits of their authority and obtain the same
information regarding contractor personnel.

After the conference, the Contract Manager should prepare a summary of the meeting for the contract file which details the topics covered.
The summary should include areas requiring resolution, a list of participants, and, in particular, those individuals assigned responsibilities
for further action and the due dates for those actions. Copies of the meeting summary should be distributed to all conference participants.
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APPENDIX 26

Sample Master Contract File Checklist

MASTER CONTRACT FILE CHECKLIST

|:| A copy of the entire contract, including all amendments and POs

[]

A copy of the Acquisition Plan

A copy of the Procurement/Contract File Checklist and a list identifying the location
of each document (if the contract documents are not all maintained in a central
depository). Written certification ensuring the contract file, including checklist were
reviewed and all documents required are present, and the file is complete

A copy of the Quality Assessment Plan e.g., a schedule of compliance review
(Contract Monitoring Schedule) and documentation of monitoring activities
(Finding Reports), and Vendor Performance Tracking System entries and periodic
reviews

Areference list or alist of prior contracts with this specific vendor (if they offer valuable
historical data)

Therecords/minutes of allmeetings, bothinternal and external (Including sign-insheets and/
or agendas)

A copy of allreports and written deliverables required by the confract such as certificates
of insurance, cyber security training documentation,sales reports, approval requests,
and inspection reports

A copy of allletters of approval pertaining to such matters as materials, the contractor’s quality
confrol program, prospective key personnel, and work schedules

Acopyofallnoticestoproceed, tostopwork, to correct deficiencies orchange orders

A copy of all contractorinvoices, informationrelated to discount provisions for prompt payment,
letters pertaining to contract deductions or fee adjustments

A copy of all general correspondence (internal and external) related to the contfract

O oo o ood o O

A copy of the Contract Close-Out Checklist
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APPENDIX 27

Sample Novation Assignment Agreement

Note: Contract documents should be reviewed by agency legal counsel prior to use.

This Assignment Agreement (“Assignment”) is entered into by and between the [name of agency] (“Agency”);
[nameofcurrentcontractor], havingofficeslocated

(“Assignor”’); and [name of new contractor], having offices located at
(“Assignee”).
WHEREAS, on ,2019, Agency and Assignor entered into a (“Contract”);

WHEREAS, Assignorwishestoassignall ofitsrights, dutiesand obligationsunderthe Contractto Assignee; and

WHEREAS, Agency, subject to the limitations and conditions set forth herein, agrees to this Assignment.
NOW, THEREFORE, the parties hereto agree as follows:

1. Assignor hereby assigns all its rights, title, and interest, and delegates all its obligations responsibilities
and duties, in and to the Contract, to Assignee effective immediately.

2. Assignee herebyacceptstheassignment ofall of Assignor’sobligations, responsibilitiesand dutiesunderthe
Contract and all of Assignor’srights, title, and interest in and to the Contract to Assignee.

3. Notwithstanding the foregoing, Assignor agrees to defend and indemnify Agency from any and all claims,
actions, judgments, liabilities, proceedings, and costs, including reasonable attorneys’ fees, resulting from
Assignor’s performance prior to the assignment of the Contract.

4. Assignee agrees to indemnify Agency from any and all claims, actions, judgments, liabilities, proceedings and
costs, including reasonable attorneys’ fees and other costs of defense and damages, resulting from Assignee’s
performance after the assignment of the Contract.

5. [Assignee agrees that shall continue to be the lead effective with this Assignment.

Assignee shall notify Agency in writing immediately of any proposed changesin the lead or other key personnel
assigned to the Contract. Agency shall retain the right of review and approval of any such proposed changes.]
[Assignee shall submitall proposed key personnel under the Contract for Agency review and approval.]

6. Agency, inexecutingitsconsenttothis Assignment, does notrelease Assignorfromany claims orremediesit
may have against Assignor under the Contract.

7. Agency shall not be charged for any costs incurred by either Assignor or Assignee in connection with the
transition.

8. Except as otherwise provided herein, all terms and conditions of the Contract, including payment provisions,
shallremainin effectandinsofarasrightsand obligations underthe Contract fromthe date of execution of
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this Agreement are concerned, references to Assignor therein shall be deemed replaced with references to
Assignee.

9. Assignee has reviewed all representations and certifications in the Contract relating to eligibility for state
contract. By signature hereon, Assignee adopts those representations and certifications. Assignee will notify
Agency of any representations or certificationsin the Contract that are not true or become untrue with respect
to Assignee.

10.This Assignment shall be governed by and construed in accordance with the laws of the State of Texas. The
venueofanysuitbroughtforanybreach ofthis Assignmentisfixedinanycourtof competentjurisdictionin
Travis County, Texas.

11.This Assignment shall become effective as of the date of the signature of Agency after having first been
signed by Assignor and Assignee.

IN WITNESS WHEREOF, the parties have signed and executed this Assignment.

Assignor: Assignee:
[company name] [company name]
By: By:
Name: Name:
Title: Title:
Date: Date:

Agreed and Accepted by:

[name of Agency]

By:

Name:

Title:

Date:
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APPENDIX 28
Sample Notices of Termination and Cure Notice

Note: Contractdocuments shouldbereviewedbyagencylegal counsel priorto use.

NOTICE OF TERMINATION FOR CONVENIENCE

Date

Contractor Name
Contractor Address
Re: Contract Title; Notice of Termination for Convenience

Dear

PursuanttoSection___ (Termination)ofthe contract, this contractis hereby terminated effective [date]. [Contractor
Name]isdirected toimmediately stop allwork, terminate subcontracts, and place nofurtherorders.

In accordance with this Notice of Termination, you shall:
1. Keep adequate records of your compliance with this notice, including the extent of completion on the date of
termination.
2. Immediately notify all subcontractors and suppliers, if any, of this Notice of Termination.

3. Notify the agency Contract Administrator [name], of any and all matters that may be adversely affected by this
termination; and

4. Take any other action required by [Agency Name] to expedite this termination.

By this correspondence, the [Agency Name] expressly does not waive any rights, remedies, privileges or immunities
availabletoitasanagencyoftheState of Texasorotherwiseavailabletoitunderthereferencedcontractandunder
applicable law.

Sincerely,
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Note: Contract documents should be reviewed by agency legal counsel prior to use.

NOTICE OF TERMINATION FOR CAUSE

Date

Contractor Name
Contractor Address
RE: Contract Title; Notice of Termination for Cause

Dear

Pursuantto Section (Termination) of the contract, this contract is hereby terminated effective [date] for failure
by [Contractor Name] to [describe contractor’s non-performance].

[Contractor Name] is directed to immediately stop all work, terminate subcontracts, and place no further orders.
In accordance with this Notice of Termination, you shall:
1. Keep adequate records of your compliance with this notice, including the extent of completion on the date of
termination.

2. Immediately notify all subcontractors and suppliers, if any, of this Notice of Termination.

3. Notify the agency Contract Manager [name], of any and all matters that may be adversely affected by this
termination; and

4. Take any other action required by [Agency Name] to expedite this termination.

By this correspondence, the [Agency Name] expressly does not waive any rights, remedies, privileges or immunities
available to it as an agency of the State of Texas or otherwise available to it under the referenced contract and
under applicable law. Among other things, [Agency Name] reserves the right to refer this matter to the Office of the
Attorney General of the State of Texas for handling.
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Note: Contract documents should be reviewed by agency legal counsel prior to use.

NOTICE OF CURE

Date

Contractor Name
Contractor Address
RE: Contract Title; Notice of Cure

Dear

Pursuant to Section (Termination) of the contract, [Contractor Name] is notified that the [Agency Name]
considers [specify failures] a condition that is endangering performance of the contract. Therefore, unless this
conditionis cured withinten (10) business days from the date of this letter, the [Agency Name] may terminate for
cause under the terms and conditions of the termination clause of this contract.

Or

Since [Contractor Name] has failed to perform the above referenced contract within the time required by itsterms,
the agency is considering terminating the contract under the provisions for cause. Pending a final decision in this
matter, it will be necessary to determine whether your failure to perform arose from causes beyond your control and
without fault or negligence onyour part. Accordingly, you are the given the opportunity to present, in writing, any
facts bearing on the questions to [agency point of contact] within ten (10) business days from the date of this notice.
Yourfailureto presentany excuses withinthistime maybe considered asanadmission that none exist.

Any assistance given to you on this contract or any acceptance by [Agency Name] of delinquent goods or services
will be solely for the purpose of mitigating damages, and itis not the intention of [Agency Name] to condone any
delinquency or to waive any rights the [Agency Name] has under the contract.
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APPENDIX 29

Purchase Category Code List

Thefollowing Purchase Category Codes (PCC) are for use with purchase Document Type 2. Document Type 2 refers to purchase vouchers
that are subject to SPD procurement rules. PCCs are codes used to document the purchase method, commodity type and dollar category of
purchases.

Document Type 9 purchases should have a blank PCC field because they are not within SPD purchasing authority, exempt from competitive
biddingrequirements, orrequired by statute tobe procured through aspecific purchasing method. Document Types 2 and 9 are audited
after payment.

PCC List:

A-Purchases ofitems from SPD term contracts using Texas SmartBuy.See 34 Texas Administrative Code § 20.220—Term Contracts.
B - Purchases made with a State of Texas Retail Fuel Card.

C - Purchases from SPD Managed term contracts using the agency’s internal requisition/purchase order forms. See 34 Texas Administrative
Code § 20.220 — Term Contracts.

D - Purchases of information technology commodities (products or services) not available through DIR contracts. See 34 Texas Administrative
Code § 20.391 — Request for Offer Purchase Method.

E-Purchases of goods and services when the total purchase is estimated to be $0.00 to $5,000.00. See 34 Texas Administrative Code §
20.82 — Delegated Purchases.

F - Purchases of goods (not services) in the total estimated amount of $5,000.01 or more but not more than $25,000.00 for the total contract
value. See 34 Texas Administrative Code § 20.82 — Delegated Purchases.

G-Purchasesfornon-delegated goods orservices fromacontractawarded by SPD on behalf of aparticularagency. ltems are not on SPD
term contract. See 34 Texas Administrative Code § 20.184 — Requisitions and Specifications.

H - Purchases in any category, except PCC B, paid for with a payment card.

|- Purchases of commodity items from DIR Contracts. See Texas Government Code § 2157068 — Purchase of Automated Information
Systems (products or services).

K - Purchases of publications directly from the publisher with no dollar limits. See 34 Texas Administrative Code § 20.82 — Delegated
Purchases.

L-Purchasesofperishablegoods,e.qg.,freshfruit, eggs, ice, etc.withnodollarlimits. See 34 Texas Administrative Code § 2082—-Delegated
Purchases.

M - Purchases of distributor items, e.g., repair parts for a unit of major equipment that is needed immediately, or maintenance contracts for
laboratory/medical equipment with no dollar limits. See 34 Texas Administrative Code § 20.82 — Delegated Purchases.

P-Purchasesoffuel, oil,andgrease-(class405) withnodollarlimits. See 34 Texas Administrative Code § 2082 —Delegated Purchases.

Q- Purchases of services (not goods) in the amounts estimated to be $5,000.01 or more but not more than $25,000.00 for the total contract
value. See 34 Texas Administrative Code § 20.82 — Delegated Purchases.

S-Purchases of services or goodsin anamount estimated to exceed $25,000.00 for the total contract value. See 34 Texas Administrative
Code § 20.82 — Delegated Purchases.
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T-Emergency purchases of goodsand services exceeding $25,000.00. See 34 Texas Administrative Code § 20210—Emergency Purchases.

X-Purchases ofitems from SPD TXMAS Contracts. As of 9-1-2007, PCCX does not include TXMAS Schedule 70 (Information Technology)
contracts. See 34 Texas Administrative Code §§ 20.231-.233 — Multiple Award Schedule.

J,N,O,R,U,V,W,Y,Z- Not used.
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Post-Payment & Procurement Review Agency Document Checklist

Overview:

¢+ Supporting documentation must be provided for each Purchase Category Code (PCC), including the blank PCC used for Document Type 9
purchases.

¢ All purchases exceeding $25,000 must be posted on the Electronic State Business Daily (ESBD) for the required minimum time period.
Failure to post for the required time will void the contract.

o If “printout” is noted, hard copy or electronic copy documentation must be placed in the procurement file.

o Thischecklistis anon-exhaustive list of documentation to be includedin the procurement file. Refer to the Texas Procurement and
Contract Management Guide for additional information e.g., requirements pertaining to CAT Reviews, QAT Reviews, State Use Program
Exception Reports, SAO Nepotism Disclosure Statement for Purchasing Personnel, TEC Disclosure of Interested Parties Form 1295,
Procurementand Contract Management Conflict of Interest Disclosure, LBB reporting, and VPTS reporting.

PCCA L] Texas SmartBuy Term Confract PO with authorized signature
[ Invoice must match PO
TEXAS [ WaiverfromTCland WorkQuest included inthe documentation indicating that the product or
SMARTBUY service may be otherwise procured (if applicable)
TERM CONTRACT | Atthe time of PO issuance, file must contain printout of Warrant Hold check for purchases using
PURCHASE local funds; printout dated no more than 7 days prior to contract award

NOTE: WorkQuest and TCl purchases through Texas SmartBuy require the use of Document Type 9,
witha blank PCC field

PCCB | PO with authorized sighature and/or Internal Log

* NIGP Class-Iltem Codes Listed
STATE OF TEXAS [ List on the PO the item purchased

RETAIL FUEL | All sales receipts or invoices must be included and signed by authorized user

CARD PURCHASE | Priorto purchase, file must contain printout of WarrantHold check forpurchases of $500 ormore

orpurchases usinglocal funds; prinfout dated no more than 7 days prior to contract award

NOTE: State of Texas Retail Fuel Cards can only be used for fuel, authorized maintenance, and
roadside assistance purchases

pccc | internal Agency Purchase Order with authorized signature issued against SPD Managed Term
Conftract
SPD * Delivery terms and/or contract term defined
MANAGED * NIGP Class-Item Codes listed
TERM CONTRACT [ Invoice must match PO
PURCHASE

| waiverfromTCland WorkQuestincludedinthe documentationindicating that the product or
service may be otherwise procured (if applicable)

| Atthetime of PO issuance, file must contain printout of Warrant Hold check for purchases using
local funds; printfout dated no more than 7 days prior to contract award

NOTE: WorkQuest and TCl purchases through Texas SmartBuy require the use of Document Type
9, withablank PCC field
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PCCD If using the 34 Texas Administrative Code § 20.391 (Rule for Request for Offers) procedures:
| PO with authorized signature
PURCHASE * Delivery terms and/or contract term defined
OF * NIGP Class-ltem Codes listed
INFORMATION

TECHNOLOGY I:' Invoice must match PO
COMMODITIES [ purchase Order Change Notice (POCN) for extending/renewing a contract (created prior fo the

NOT expiration of contract) (if applicable)
AVAILABLE (] All Essential Provisions (including Texas Required Contract Clauses)
THROUGH (| DIR exemption must be included in the documentation indicating that the product or service may
DIR CONTRACTS be otherwise procured; an exemption provided by Legislative Budget Board; or other exemption

such as an express statutory exemption may be accepted

L] ifthe purchase does not exceed the $5,000 spot purchase limit, documentation must be
included in the file

| If greater than $5,000 but does not exceed $25,000, file must demonstrate compliance with
informal biddingrequirements and bid tabulation/committee evaluationisrequired

o CMBL printout of at least three (3) vendors that were solicited, two (2) of which must be
certified HUBs (CMBL printout must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors
N greater than $25,000, file must demonstrate compliance with formal bidding requirements
and bid tabulation/committee evaluation isrequired

* CMBL printout of each eligible vendor within the agency’s geographic region (CMBL printout
must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors
L] For purchases of $100,000 or more, Historically Underutilized Business Subcontracting Plan
must be documented

[ Electronic State Business Daily (ESBD) posting (solicitation and notice of award) printout if
purchase is over $25,000

(| Waiver from WorkQuest included in the file indicating that the product or service may be
otherwise procured (if applicable)

[] Emergency justification letter signed by the agency’s purchasing director or an authorized
representative (if applicable)

[] Proprietary Purchase Justificationsigned by the AgencyHeadordesignee (if applicable)
[] Response documents (signed) for each awarded vendor (ifapplicable)
(] At the time of award, file must contain printouts of vendor compliance checks:
* Debarment check
SAM.gov check; printout dated no more than 7 days prior fo confract award
¢ Iran, Sudan & Foreign Terrorist Organization check
* Boycott Israel check

* WarrantHold checkforpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to confractaward

CPA may not authorize the expenditure of appropriated funds until written approval of a Major
Information Resources Project (TEX. GOV'T CODE § 2054.003(10)) is obtained from the QAT. GAA
Art. IX, Section 9.02(b).

If using an approved alternate method of procurement per 34 Texas Administrative Code § 20.391,
report as PCC D but follow relevant procurement procedures. For example, the IFB procedure for IT
commodities $5,000.01 to $25,000 would be coded PCC D, but follow the PCC F pattern.
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PCCE (1 PO with authorized signature
* Delivery ferms and/or confract term defined
PURCHASE * NIGP Class-ltem Codes listed
$5,000.00 (| Invoice must match PO

or Less
[ purchase Order Change Notice (POCN) for extending/renewing a contract (created prior to the

expiration of contract) (if applicable
(| All Essential Provisions (including Texas Required Contract Clauses)

(| WaiverfromTCl and WorkQuest includedin the file indicating that the product orservice
may be otherwise procured (if applicable)

[ ifthe itemis on Term Conftract, file documentation shows the quantity isless than the minimum
order required for Term Contract

(] At the time of award, file must contain printouts of vendor compliance checks:

* Debarment check
SAM.gov check; printout dated no more than 7 days prior to contract award
¢ Iran, Sudan & Foreign Terrorist Organization check

e Boycott Israel check

* WarrantHold check forpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to contractaward

PCCF 1 PO with authorized signature
* Delivery ferms and/or confract term defined
GOODS * NIGP Class-ltem Codes listed
;:);%II:)A?]. [ Invoice must match PO
to [] Purchase Order Change Notice (POCN) for extending/renewing a contract (created prior to the
expiration of contract) (if applicable
$25,000.00 | All Essential Provisions (including Texas Required Contract Clauses)

(| File must demonstrate compliance with informal bidding requirements and bid tabulation/
committee evaluation is required

* CMBL printout of at least three (3) vendors that were solicited, two (2) of which must be
certified HUBs (CMBL printout must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors
| WaiverfromTCl and WorkQuestincludedin the file indicating that the product orservice
may be otherwise procured (if applicable)

[] Emergency justification letter signed by the agency’s purchasing director or an authorized
representative (if applicable)

[] Proprietary Purchase Justificationsignedbythe AgencyHead ordesignee (if applicable)
[] Response documents (signed) for each awarded vendor
[ At the time of award, file must contain printouts of vendor compliance checks:

* Debarment check

* SAM.gov check; printout dated no more than 7 days prior to contract award

¢ Iran, Sudan & Foreign Terrorist Organization check

e Boycott Israel check

* WarrantHold check forpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to contractaward
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PCCG

SPD-
ADMINISTERED
AGENCY-SPECIFIC
PURCHASE
(solicited by
SPD)

PCCH

PAYMENT CARD
PURCHASE

L] Agency-specific procurements issued by SPD e.g., goods exceeding $50,000 and services
exceeding $100,000

(| Notice of Award issued by SPD with contract documentation
[ internal Agency Purchase Order with authorized signature

* Delivery terms and/or contract term defined

» Reference to SPD contract number on purchase order

|:| Invoice must match SPD PO

[ | Atthetime of PO issuance, file must contain printout of Warrant Hold check for purchases using
local funds; prinfout dated no more than 7 days prior to contract award

] PO with authorized signature and/or Internal Log
* NIGP Class-Item Codes listed
[ List on the PO the item purchased

(| waiverfrom TCl and WorkQuestincluded in the file indicating that the product or service
may be otherwise procured (if applicable)

L] Allsales receipts orinvoices must be included and signed by authorized user

[ Priorto purchase, file must contain printouts of WarrantHold check for purchases of $500 or
more or purchases using local funds; printout dated no more than 7 days prior to confract award

NOTE: Payment card cannot be used for Term Contracts or Managed Team Confracts.
Use PCC B for purchases made with a State of Texas Retail Fuel Card.
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PCCI As of 9-1-2007 this Purchase Category Code includes TXMAS Schedule 70 contracts.
As of 9-1-2019 this Purchase Category Code excludes DIR coordinated bulk purchases.
PURCHASE | PO with authorized signature
FROM * Delivery terms and/or contract ferm defined
DIR CONTRACT * NIGP Class-Item Codes listed
(N_ot + State DIR Contract number on PO
Bﬁﬁ(olg:::f::e) [ Invoice must match PO

[] Purchase Order Change Notice (POCN) for extending/renewing a contract (created prior to the
expiration of contract) (if applicable

| Waiver from WorkQuest included in the file indicating that the product or service may be
otherwise procured (if applicable)

[_| Atthe fime of PO issuance, file must contain printout of Warrant Hold check for purchases by
written contract or purchases using local funds; printout dated no more than 7 days priorto
contract award

Purchases of commodity items on DIR contracts.

¢ Ifthe contract amountis $50,000 or less, the agency may choose any DIR contracted vendor.

¢ Ifthe confract amountis over $50,000.00 but does not exceed $1M, the agency must request
bids from three DIR contract vendors offering the items.

¢ Ifthe contractamountis more than $1Mbut not more than $5M, the agency mustrequest bids
from six DIR contract vendors offering the items or all vendors on the schedule if the category
has less than six vendors.

Anagency may notenterintoacontractforITcommodityitemsof more than $5M.TEX. GOV'TCODE
§ 2157.068 (e-1) — (e-2).
Purchases of services requiring a statement of work on DIR contracts greater than $50,000.

Anagency must consult with DIR before submitting the statement of workto avendor. Astatement
of workis not valid, and money may not be paid to the vendor unless DIR first signs the statement of
work. TEX. GOV'T CODE § 2157.0685.
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PCCK

DIRECT
PUBLICATION
PURCHASE

| PO with authorized signature
* Delivery terms and/or contract term defined
* NIGP Class-Item Codes listed

+ “Direct Publication-Not available from any othersource” declaration placed on PO Invoice
must match PO

|:| Invoice must match PO

[ Purchase Order Change Notice (POCN) for extending/renewing a contract (created prior to the
expiration of contract) (if applicable

L] All Essential Provisions (including Texas Required Contract Clauses)

N greater than $25,000, file must demonstrate compliance with formal bidding requirements
and bid tabulation/committee evaluation isrequired

* CMBL printout of each eligible vendor within the agency’s geographic region (CMBL printout
must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

L] For purchases of $100,000 or more, Historically Underutilized Business Subcontracting Plan
must be documented

[ Electronic State Business Daily (ESBD) posting (solicitation and notice of award) printout if
purchase is over $25,000

(| waiverfrom TCland WorkQuestincluded in the file indicating that the product or service
may be otherwise procured (if applicable)

[] Emergency justification letter signed by the agency’s purchasing director or an authorized
representative (if applicable)

[] Response documents (signed) for each awarded vendor (ifapplicable)
] At the time of award, file must contain printouts of vendor compliance checks:
* Debarment check
* SAM.gov check; printout dated no more than 7 days prior to contract award
¢ Iran, Sudan & Foreign Terrorist Organization check
* Boycott Israel check

* WarrantHold checkforpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to contractaward.
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PCCL | PO with authorized signature
* Delivery terms and/or contract term defined
PERISHABLE * NIGP Class-Item Codes listed
GOODS L] Invoice must match PO
PURCHASE

[ purchase Order Change Noftice (POCN) for extending/renewing a contract (created prior fo the
expiration of contract) (if applicable

| All Essential Provisions (including Texas Required Contract Clauses)

] If greater than $5,000 but does not exceed $25,000, file must demonstrate compliance with
informal bidding requirements and bid tabulation/committee evaluationisrequired

* CMBL printout of at least three (3) vendors that were solicited, two (2) of which must be
certified HUBs (CMBL printout must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

L greater than $25,000, file must demonstrate compliance with formal bidding requirements
and bid tabulation/evaluation committee isrequired

* CMBL printout of each eligible vendor within the agency’s geographic region (CMBL printout
must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

L] For purchases of $100,000 or more, Historically Underutilized Business Subcontracting Plan
must be documented

[ Blectronic State Business Daily (ESBD) posting (solicitation and notice of award) printout if
purchase is over $25,000

[] Emergency justification letter signed by the agency’s purchasing director or an authorized
representative (if applicable)

[] Proprietary Purchase Justificationsignedbythe AgencyHead ordesignee (if applicable)
[] Response documents (signed) for each awarded vendor (ifapplicable)
| At the time of award, file must contain printouts of vendor compliance checks:

* Debarment check

SAM.gov check; printout dated no more than 7 days prior to contract award
¢ Iran, Sudan & Foreign Terrorist Organization check
e Boycott Israel check

* WarrantHold check forpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to contractaward
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PCCM

DISTRIBUTOR
PURCHASE

PCCN

COORDINATED
BULK PURCHASE
FROM DIR
CONTRACT

| PO with authorized signature
* Delivery terms and/or contract term defined
* NIGP Class-Item Codes listed

[ invoice must match PO

[ purchase Order Change Noftice [POCN) for extending/renewing a contract (created prior to the
expiration of contract) (if applicable

| All Essential Provisions (including Texas Required Contract Clauses)

[] If ?reoter than $5,000 but does not exceed $25,000, file must demonstrate compliance with
informal biddingrequirements and bid tabulation/committee evaluationisrequired

o CMBL printout of at least three (3) vendors that were solicited, two (2) of which must be
certified HUBs (CMBL printout must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

L greater than $25,000, file must demonstrate compliance with formal bidding requirements
and bid tabulation/evaluation committee isrequired

* CMBL printout of each eligible vendor within the agency's geographic region (CMBL prinfout
must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

L] For purchases of $100,000 or more, Historically Underutilized Business Subcontracting Plan
must be documented

[ Electronic State Business Daily (ESBD) posting (solicitation and notice of award) printout if
purchase is over $25,000

[] Emergency justification letter signed by the agency’s purchasing director or an authorized
representative (if applicable)

[] Proprietary Purchase Justificationsigned by the AgencyHeadordesignee (if applicable)
[] Response documents (signed) for each awarded vendor (ifapplicable)
] At the time of award, file must contain printouts of vendor compliance checks:

* Debarment check

* SAM.gov check; printout dated no more than 7 days prior to contract award

¢ Iran, Sudan & Foreign Terrorist Organization check

* Boycott Israel check

* WarrantHold checkforpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to confractaward

| PO with authorized signature
* Delivery terms and/or contract term defined
* NIGP Class-Item Codes listed
» State DIR Contract number on PO

[ invoice must match PO

(| purchase Order Change Noftice [POCN) for extending/renewing a contract (created prior to the
expiration of contract) (if applicable

(| waiver from WorkQuest included in the file indicating that the product or service may
be otherwise procured (if applicable)

] At the time of PO issuance, award, file must contain printout of WarrantHold check for
purchases by written contract or purchases usinglocal funds; printout dated no more than 7
days prior to contractaward
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pccp | PO with authorized signature
* Delivery terms and/or contract term defined
FUEL, OIL, * NIGP Class-Item Codes listed
OR GREASE [ Invoice must match PO
PURCHASE

[ purchase Order Change Noftice (POCN) for extending/renewing a contract (created prior fo the
expiration of contract) (if applicable

| All Essential Provisions (including Texas Required Contract Clauses)

] If greater than $5,000 but does not exceed $25,000, file must demonstrate compliance with
informal biddingrequirements and bid tabulation/committee evaluationisrequired

* CMBL printout of at least three (3) vendors that were solicited, two (2) of which must be
certified HUBs (CMBL printout must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

L greater than $25,000, file must demonstrate compliance with formal bidding requirements
and bid tabulation/evaluation committee isrequired

* CMBL printout of each eligible vendor within the agency’s geographic region (CMBL printout
must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

L For purchases of $100,000 or more, Historically Underutilized Business Subcontracting Plan
must be documented

[ Blectronic State Business Daily (ESBD) posting (solicitation and notice of award) printout if
purchase is over $25,000

[] Emergency justification letter signed by the agency’s purchasing director or an authorized
representative (if applicable)

[] Proprietary Purchase Justificationsignedbythe AgencyHead ordesignee (if applicable)
[] Response documents (signed) for each awarded vendor (ifapplicable)
(] At the time of award, file must contain printouts of vendor compliance checks:

* Debarment check

* SAM.gov check; printout dated no more than 7 days prior to contract award

¢ Iran, Sudan & Foreign Terrorist Organization check

e Boycott Israel check

* WarrantHold check forpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to contractaward
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PCCQ

SERVICE
PURCHASE
$5,000.01
to
$25,000.00

| PO with authorized signature
* Delivery terms and/or contract term defined
* NIGP Class-Item Codes listed

(| Invoice must match PO

[ purchase Order Change Noftice (POCN) for extending/renewing a contract (created prior fo the
expiration of contract) (if applicable

| All Essential Provisions (including Texas Required Contract Clauses)

(| File must demonstrate compliance with informal bidding requirements and bid tabulation/
committee evaluation is required

* CMBL printout of at least three (3) vendors that were solicited, two (2) of which must be
certified HUBs (CMBL printout must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

(| WaiverfromTCland TIBHincludedin the file indicating that the product orservice may be
otherwise procured (if applicable)

[] Emergency justification letter signed by the agency’s purchasing director or an authorized
representative (if applicable)

[] Proprietary Purchase Justificationsignedby the AgencyHead ordesignee (if applicable)
[] Response documents (signed) for each awarded vendor (ifapplicable)
| At the time of award, file must contain printouts of vendor compliance checks:

* Debarment check

* SAM.gov check; printout dated no more than 7 days prior to contract award

* Iran, Sudan & Foreign Terrorist Organization check

* Boycott Israel check

WarrantHold check forpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to contractaward
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PCCS | PO with authorized signature
* Delivery terms and/or contract term defined
GOOD OR * NIGP Class-Item Codes listed
SERVICE (| Invoice must match PO
PURCHASE

[ purchase Order Change Notice (POCN) for extending/renewing a contract (created prior fo the
EXCEEDING expiration of contract) (if opph(cable

$25,000.00 | All Essential Provisions (including Texas Required Contract Clauses)
[ |spD Delegation required for purchases of goods over $50,000
[ |spD Delegation required for purchases of services over $100,000

[ File must demonstrate compliance with formal bidding requirements and bid tabulation/
committee evaluation is required

* CMBL printout of each eligible vendor within the agency’s geographic region (CMBL printout
must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

L] For purchases of $100,000 or more, Historically Underutilized Business Subcontracting Plan
must be documented

[ Electronic State Business Daily (ESBD) posting (solicitation and notice of award) printout if
purchase is over $25,000

(| Waiver from TCl and WorkQuest included in the file indicating that the product or service
may be otherwise procured (if applicable)

[] Emergency justification letter signed by the agency's purchasing director or an authorized
representative (if applicable)

[] Proprietary Purchase Justificationsignedby the AgencyHead ordesignee (if applicable)
[] Response documents (signed) for each awarded vendor (ifapplicable)
| At the time of award, file must contain printouts of vendor compliance checks:
* Debarment check
SAM.gov check; printout dated no more than 7 days prior to contract award
¢ Iran, Sudan & Foreign Terrorist Organization check
e Boycott Israel check

* WarrantHold check forpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to contractaward
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PCCT

EMERGENCY

PURCHASE OF

GOODS AND
SERVICES
EXCEEDING

$25,000.00

PCC X

SPD
TEXAS MULTIPLE
AWARD
SCHEDULE
(TXMAS)
PURCHASE

| PO with authorized signature
* Delivery terms and/or contract term defined
* NIGP Class-Item Codes listed

[ invoice must match PO

(| purchase Order Change Noftice [POCN) for extending/renewing a contract (created prior to the
expiration of contract) (if applicable

| All Essential Provisions (including Texas Required Contract Clauses)

L] File must demonstrate compliance with formal bidding requirements and bid tabulation/
committee evaluation is required

o CMBL printout of each eligible vendor within the agency’s geographic region (CMBL prinfout
must be dated on or before solicitation)

* Written approval from agency head or designee authorizing supplementation with non-CMBL
vendors

L] For purchases of $100,000 or more, Historically Underutilized Business Subcontracting Plan
must be documented

[ Electronic State Business Daily (ESBD) posting (solicitation and notice of award) printout if
purchase is over $25,000

(| waiverfrom TCl and WorkQuestincluded in the file indicating that the product or service
may be otherwise procured (if applicable)

[] Emergency justification letter signed by the agency's purchasing director or an authorized
representative

[] Proprietary Purchase Justificationsigned by the AgencyHead ordesignee (if applicable)
[] Response documents (signed) for each awarded vendor (ifapplicable)
L] At the time of award, file must contain printouts of vendor compliance checks:

* Debarment check

* SAM.gov check; printout dated no more than 7 days prior to contract award

¢ Iran, Sudan & Foreign Terrorist Organization check

* Boycott Israel check

* WarrantHold checkforpurchases by written contract orpurchases usinglocalfunds; printout
dated no more than 7 days prior to contractaward

As of 9-1-2007 PCC X does not include TXMAS Schedule 70 (Information Technology) contracts

[ Texas SmartBuy TXMAS PO with authorized signature
[ invoice must match PO

[ Purchase Order Change Notice (POCN) for extending/renewing a contract (created prior to the
expiration of contract) (if applicable

(| waiverfrom TCland WorkQuestincluded in the file indicating that the product or service
may be otherwise procured (if applicable)

[] Proprietary Purchase Justificationsigned by AgencyHead or designee (if applicable)
[ Best value statement must be documented on the PO (if applicable)
[ Electronic State Business Daily (ESBD) award posting printout if purchase is over $25,000

L] AtthetimeofPO issuance, file must contain printout of Warrant Hold check for purchases using
local funds; printout dated no more than 7 days prior to contract award
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EXEMPT
PURCHASES

Document
Type 9

L] PO with authorized signature
* Delivery terms and/or contract term defined
* NIGP Class-Item Codes listed

L] Legal citation applicable to the purchase must be listed on the purchase documentation
* Example: Texas Government Code Section 2254.001

L] Invoice must match PO

L] Other file documentation applicable to the procurement method. Refer to the Post
Payment Audit section of the Guide. If SAM.gov and Warrant Hold compliance
checks are required, the printouts must be dated no more than 7 days prior to
contract award.

NOTE: Utility paymentsmade using apaymentinstrument OTHERTHAN a purchase orderneed not
contain a PO number.
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APPENDIX 31
Exemptions List (Document Type 9)

Document Type 9 purchases refer to purchases of certain goods and services that are not within SPD purchasing authority, exempt from
competitive bidding requirements, or required by statute to be procured through a specific purchasing method. Agency legal
counsel should be consulted to determine whether there are agency-specific exemptions which qualify as “Document9” purchasesin
additiontothepurchaseslisted below. Document Type 9 purchases should have a blank or “0” PCC field depending on whether
the entry is to USAS or CAPPS.

If not exempt by the General Appropriations Act, Texas Government Code § 2151 et seq., or other statute, the purchase
must be competitivelybid, orthe purchase shouldsatisfythe requirements ofaproprietarysole source purchaseanda
proprietary purchase justification should be placed in the procurement file.

NOTE: Document Type 9 purchases are subject to Post-Payment Audit to verify whether the purchases are indeed exempt,

and that the agency used the correct Document Type and Comptroller Object Codes.

: Texas
Item or Nature of Service Government
Code Section
Auxiliary enterprises. 2155.141
Goods or services made or provided by blind or visually impaired persons and offered for 5155138
sale to state agencies. ’
Care/treatment/education services for wards and clients of the state by Texas Juvenile 5155.143
Justice Department. :
Construction projects by orunder the supervision of any public authorities created by the 2166.004
laws of thisstate; orstate-aidedlocalgovernment projects of any characterwhatsoever. ’
Construction projects undertaken by Texas Department of Criminal Justice. 2166.003(b)
Consulting services or services of a Consultant as defined in Texas Government Code §
Must use 7239, 7240, or 7242 comptroller object codes to process expenditures.
Group purchasing program: purchases by state-owned hospital or clinics through a group
- . . A 2155.139(b)
purchasing program comprised of two or more hospital or clinic facilities.
Health care purchases. 2155.144
Health & Human Service agency purchases and all agencies underits statutory umbrella. | 2155.144
Items required by statute to be purchased from a particular source. 2155.132(f)(2)
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Texas

Item or Nature of Service Government
Code Section
Lease payments for district office space for certain agencies and programs. 2167.002
Legislative agency purchases for the following agencies: 101-Senate, 102 House
of Representatives, 103-Texas Legislative Council, 104-Legislative Budget Board, 5155203

105-Legislative Reference Library, 116-Sunset Advisory Commission, 308-State Auditor,
362-Texas Lottery Commission.

Library materials & services within a university or institutions of higher learning, state-
owned hospitals or clinics (including Amigos Library services) for certain limited purchases.

2155.139(q)

Organized activitiesrelating toinstructionaldepartments ofinstitutions of higherlearning &

ofland or otheractivitiesundertaken by Veterans Land Board withrespecttoland.

similar activities of other state agencies. 2155.141

Texas Department of Criminal Justice made goods. 2155.065

Professional services & fees: services listed in Texas Government Code § 2254.001 et seq. 2155.001

must use 7253 or 7356 compfroller object codes to process expendifures. ’

Purchases made from gifts or grants, including industrial grants or contracts in support of 2155.140

research or federal grants or contracts in support of research in aid payments (HEAF). ’

Purchases of products and services of workshops, organizations, or corporations whose

primary purpose is fraining and employing mentally retarded or physically handicapped

persons (WorkQuest set-aside contracts) if the agency performs the purchase atf the 2155.441

WorkQuest store personally.

Repairs & renovations to buildings excluded by SPD: letter of exclusion from TFC’s Facility 2166.003(a)(7)

Construction and Space Management Division should be attached. )

Repairs & renovations to buildings & projects by agencies listed. 2166.003
2166.004

Residential space for Mental Health and Mental Retardation & Texas Juvenile Justice 2167.001(b)(2)

Department. 2167.001(b)(3)

Services of an employee of a state agency. 2155.001

Utilities (servicesof public utilities): naturalgas, electric, water, sewage & garbage services,

other services & charges for utility services, andlocal telephone service. Does notfinclude 2155.001

cell phone or cable services.

Vehicle maintenance & repair: any contract for repair of vehicles made by the Office of 2171.102(c)

Vehicle Fleet Management of SPD. )

Veterans Land Board purchases in connection with improvements, repairs, ormainfenance 2155.149
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